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MEMORANDA. 


DEATH OF Hon. 8. J. DOUGLAS. 


SUPREME Court STATE OF FLORIDA, } 
TALLAHASSEE, January 14th, A. D. 1874. § 


WEDNESDAY, 12 O’CLOCK, M. 


Court met pursuant to adjournment. 

Present—Honorable Edwin M. Randall, Chief Justice, James D. West- 
cott, Jr., Associate Justice, and Franklin Fraser, Associate Justice. 

On the opening of the Court, M. D. Papy, Esq., addressed the Court 
announcing the death of the Honorable SaMuEL J. Dovua.as, late one of 
the Justices of this Court, and read the proceedings and resolutions adopted 
at a meeting of the members of the Bar at the Court House in Tallahassee, 
and on motion of Mr. Papy, it was ordered that the said proceedings 
and resolutions be spread upon the records of this Court. 


IN MEMORIAM. 


Death having again invaded our circle and stricken down the Honora- 
ble SAMUEL J. Dovueas, a distinguished member of this bar, we are again 
arrested amid the scenes of professional conflict to contemplate the ways 
of God toman. The impressive lesson of the uncertainty of life, and that 
all of us must sooner or later yield to the demands of the inexorable law, 
is now again presented for our instruction. Shall we profit by it, or shall 
it, after the sod shall have covered all that remains of our lamented brother, 
pass away without leaving a trace of the impressions it cannot fail to 
have produced ? 

The deceased was a native of Virginia, at the University of which State 
he graduated with distinguished honor. In early manhood he was ap- 
pointed by President Tyler Judge of the Superior Court of the Middle 
District of the Territory of Florida. The duties of his judicial station were 
discharged with an assiduity, impartiality and ability rarely surpassed. 
The labor required by an accumulation of business never equalled in this 
State called into exercise all his physical and mental powers, and unstint- 
edly did he devote them to the performance of his duties. Thoroughly 
grounded in the principles of law, he was enabled to holdin equal bal- 
ance the scales of justice amid the conflicts of an able bar. His office 
ended with the cessation of the Territorial form of government and the 
admission of Florida as a State into the Federal Union. He came to the 
bar with the enlarged experience his judicial career had enabled him to 
acquire. He was not long after appointed by President Taylor Collector 
of the Customs at Key West, the duties of which office he discharged 











XII MEMORANDA. 


Without a single reproach upon his official character. Devoted to the 
Union, he remained steadfast in his loyalty until Virginia, the mother he 
adored, withdrew from her Federal association, when he felt his fealty to 
her required his aid in the struggle that was impending. He accordingly 
returned to his native State and espoused the cause she had adopted. After 
the close of the war he returned to Florida, and was soon after appointed 
by Governor D. 8. Walker an Associate Justice of the Supreme Court of 
this State. In this position he illustrated his judicial career by the ability 
and impartiality which distinguished his judgments and the opinions 
he pronounced. The reconstruction of the State government retired him 
from the bench, and he again returned to the bar, at which he remained 
until the day of his death, and at which he exhibited the noble elements 
of character which have ever distinguished the profession, and pursued 
that honorable conduct which is the only direct pathway to professional 
honors and success. 

The members of the bar record with satisfaction, in the solemnity of the 
occasion, that no stain of dishonor rests on his professional or private 
character, and point to his career asa fit example for the imitation ol 
those who are to follow the honorable profession he adorned by his life 
and conduct. 


Resolved, That in the death of the Hon. Samvet J. DovGuas, which 
occurred on Friday, the 14th inst., the bar of this State has lost one of its 
most distinguished ornaments, and the community one of the most law 
abiding and useful citizens, and that we deeply deplore it as an especial 
loss to us as members of the bar of this city. 

Resolved, That in commemoration of the expression of our sorrow, oc- 
casioned by this sad event, the Circuit Court now sitting in this city be 
requested to enter at large upon its minutes this testimonia! of our affec- 
tionate regard for our deceased brother, and as a further token of 
respect for his memory, the Court be requested to adjourn for the day. 


On motion of Mr. Hilton, it was ordered that a copy of these proceedings 
be furnished to the family of the deceased and to the newspapers of the 
city for publication. 
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MEMORANDA. XII 


DEATH OF Hon. O. B. HART. 


ScpREME Court STATE OF FLorrDA, } 
TALLAHASSEE, April 15, A. D. 1874. J 


WEDNESDAY, 10 O'CLOCK, A. M 


Court met pursuant to adjournment. 

Present—Honorable Edwin M. Randall, Chief Justice, James D. W est 
cott, Jr., Associate Justice, and Franklin Fraser, Associate Justice. 

Ordered, That the Clerk of this Court do spread upon the minutes 
thereof, in accordance with the motion of M. D. Papy, Esq., the proceed- 
ings and resolutions of a meeting of the members of the Bar, held in the 
Supreme Court Room atthe Capitol at Tallahassee, on the 15th day of 
April, 1874, with respect to the decease of the late Governor, Ossian B. 
Hart, viz: 


MEETING OF MEMBERS OF THE BAR. 


Ata meeting of the members of the Bar, held in the Supreme Court 
Room at the Capitol, in the city of Tallahassee, on Wednesday the 15th 
day of April, A. D. 1874, to express their sentiments in regard to the death 
of the late Governor, Osstan B. Hart, formerly an Associate Justice of 
the Supreme Court, on motion of M. D. Papy, Esq., the Honorable Edwin 
M. Randall, Chief Justice of the Supreme Court, was requested to act as 
Chairman and L. B. Foster, the Clerk of the Court, was requested to act 
as Secretary. 

On motion, a committee of three was appointed, consisting of M. D. 
Papy, Esq., R. B. Hilton, Esq., and John Friend, Esq., to prepare suitable 
resolutions in memory of the late Governor, O. B. Hart. 

The committee, through M. D. Papy, Esq., presented the following Reso- 
lutions, which were adopted, viz: 


IN MEMORIAM, 


Whereas, in the Providence of God the Honorable O. B. Hart has been 
removed from the labors of earth under circumstances peculiarly afflictive 
to the people of this State. Though in feeble health he was almost with- 
out warning suddenly stricken by the hand of death, and before assistance 
could be procured his spirit passed from its tenement of clay. ] 

Governor Hart was born in 1821, and has always resided in Florida. 
In early manhood he gave evidence of capacity for public usefulness, and 
in the various positions of public trust in which he was placed, he dis- 
played his devotion to duty, and the same integrity of purpose and charac- 
ter that ever inspired the confidence of his fellow-men. 

On the reorganization of the State government in 1868, he was appoin- 
ted an Associate Justice of the Supreme Court of Florida, in which posi- 
tion he was called upon to engage in the decision and determination of 
some of the most delicate and important political as well as legal ques- 











XIV ‘ MEMORANDA. 


tions that were ever presented to any Court in this State, and in all of 
which he sought to hold the scales of justice with an even hand and to 
administer it impartially to all alike, whether of high or low degree. The 
qualities which secured for him the confidence of his fellow-citizens as a 
Judge, pointed him out as a fit person to occupy the Executive chair, and 
he was at the next election after his accession to the bench translated to 
the Executive Department and made Governor of the State. But he was 
not permitted to serve the full measure of his term. Whilst still, though 
in enfeebled health, giving his thoughts and his labors to his State, he 
was stricken down by the fell destroyer of all that is mortal. 


The members of the Bar feel that they should as a class be permitted to 
add their tribute to his memory ; 


Therefore, Resolved, That in the death of Governor Harr the people of 
this State have lost an honest and faithful public officer; one whose pur- 
poses and aims were directed to the promotion of their best interests and 
to the supremacy of the Constitution and laws. 

Resolved, That though he had been removed from the bench and from 
direct association with the bar, we feel it due to his character as a lawyer 
and a judge to bear testimony to the uprightness, integrity, ability and 
faithfulness which illustrated his professional and judicial career. 

Resolved, That as a token of respect for his memory, the Supreme Court 
now in session be requested to order this testimonial to be spread up- 
on the minutes of the Court, and that the Court be requested to adjourn 
for the day. That a committee be appointed to present these Preamble 
and Resolutions to the Supreme Court, and that the Secretary of this meet- 
ing furnish a copy for publication, and also that he forward a copy to the 
family of deceased. 


The meeting was addressed by Messrs. Papy and Hilton. On motion, 
the meeting then adjourned. EDWIN M. RANDALL, Chairman. 
L. B. Foster, Secretary 





TE 


R 
an é 
evid 
reco 
Stat 
acte’ 
do s 
cord 
the 
Flor 

9 


cause 
and | 
be fil 


givel 


the y 
durin 
cases 
the ¢ 


we 
red 
relati 
of the 


or an 
cery { 
its pa 
nor W 
be ma 
bond 


or sat 








RULES OF PRACTICE 


FOR THE GOVERNMENT OF 


THE SUPREME COURT OF FLORIDA. 





Rute 1. It shall be required of an applicant for admission as 
an attorney and counsellor of this court, that he shall produce 
evidence of having been admitted to practice in some court of 
record in this State; or of some other State, or of the United 
States, and that he sustain a fair private and professional char- 
acter, and that he take the following oath in open court: “I 
do solemnly swear that I will demean myself uprightly and ac- 
cording to law, and that I will support, maintain, and defend 
the Constitution of the United States, and of the State of 
Florida.” 

2, All motions made or submitted to the court, relating to 
causes before the court, shall be entered on the motion docket, 
and the affidavits or papers upon which the same are based shall 
be filed at least one day before the hearing thereof. The court 
will, when deemed necessary, require notice of a motion to be 
given to the parties or their attorneys.. 

3. Motions will be heard immediately after the orders of 
the preceding @y are read and opinions deliyered, on each day 
during the termgand before taking up the docket, unless, in 
cases of necessif¥, or relating to a cause when called in its order, 
the court shall otherwise direct. 

4, The gierk shall, before the commencement of each term, 
eee a +t of all causes pending in this court, to be num- 

red and red inthe order of the time of filing the papers 
relating thereto, and ‘a copy thereof shall be furnished to each 
of the justices, art a copy for the use of members of the bar. 

5. Bonds accompanying petitions of appellants to this court 
or any justice thereof, praying an order that appeals in chan- 
very from final decrees, either for a sum of money, or directing 
its payment, may operate as a supersedeas, will not be approved, 
nor will an order directing the appeal to operate as a supersedeas 
be made by any justi e of this court, unless the securities in the 
bond be certified to be sufficient by a Judge of the Circuit Court, 
or satisfactory evidence accompanies the petition that the sure- 
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RULES OF THE SUPREME COURT. 


ties to the bond are worth in the aggregate a sum sufficient to 


eover the amount for which the decree has been rendered, to. | 


gether with costs, over and above all their liabilities, and the 
exemptions allowed by the Constitution. In appeals from ap 
interlocutory. order or a final decree, where it is not for a sum 
of money or its payment, the bond must be conditioned ag. 
cording to the circumstances of the case. Upon the penalty of 
the bond being fixed, the same evidence of the sufficiency of 
the securities will be required before an order directing the ap 
peal to operate as a supersedeas will be made by any justice of 
this court. Whenever bonds are required to be approved by 
the Supreme Court or a justice thereof, the like evidence of the 
sufficiency of the sureties shall be required as is prescribed ip 
the above rules. 

6. No eause shall be heard until a complete record, con. 
taining, without reference a/iunde, all the papers, exhibits, depo. 
sitions, and other proceedings which are necessary to the hear. 
ing in this court, shall be filed. 

7. If the return to a writ of error or upon an appeal shall 


he defective, either party may, upon affidavit specifying the de. 


fect, apply to one of the justices of this court in vacation for 
an order that the necessary correction be made without delay, 
and the justice may make such order, and the court may enforee 
obedience thereto. Upon a suggestion of diminution of the 
record, the court may award a certiorari directing the court 
below to make a further return, or supply the necessary paper 
or record; or may make an order directing the necessary retum 
to be made, or the paper or record to be supplied. The affidavit 
upon which the motion therefor is based, must set forth the sub 
stance of the paper or record required to be returned, so that 
it ean be particularly specified in the certiorari or order, and 
also that the same was at the time of the trial or hearing, and 
still remains. on file or of record in the courtgbelow, and that 
the affiant was not aware, and could not, in thiexercise of due 
diligence, have intormed himself of the defect*In the record, 80 
as to have had it made complete before the tiling thereof in 
this court, and that the application is not made for delay. Every 


such motion must be made at the first term afte docketing 
of the cause, or special cause shown for the dela 
x, The plaintiff in error or appellant. shall in the Su 


preme Court his assignment of errors (or petition of appeal, as 
the case may be) within three days after the return of the writ, 
or filing the transcript of the record on appeal; and if this be 
omitted, except for good cause shown, the writ of error or ap 
peal shall, on motion of the defendant in error or appellee, be 
von prossed oy dismissed, unless the court shall allow further 
time. (Thompson's Digest, 449, See. 2.) The argument of the 
canse shall be confined to the points made in the assignment of 
errors or petition of appeal. 
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RULES OF THE SUPREME COURT. 


g, Whenever the circuit judge shall deem it necessary or 
yoper that an original paper or record shall be inspected by 


the Supreme Court, he may order the same to be transmitted in 


such manner as shall seem proper, and this court will in that 
ease consider such original in connection with the transcript of 
the proceedings. 

10. No record shall be suffered by the clerk to be taken away 


from his office or the court-room, except by the justices of the 


court, or upon the order of the court. 

11. In every cause in which either party shall fail to appear 
when the same is called in its order upon the docket, the adverse 
party may proceed ex purte. 

12, When a cause is called for argument at three successive 
terms, and at the third term neither party is prepared to argue 
or submit it, it shall be dismissed at the cost of the plaintiff in 
error or appellant, unless cause be shown for further postpone- 
ment; but such dismissal shall be without prejudice to a motion 
at the same or the ensuing term, in an extreme case, to reinstate 
the case upon terms to be prescribed. 

13, The attorneys and guardians ad litem in the court be- 


 jow shall be deemed the attorneys or guardians ad litem of the 


same parties in this court, unless others are duly appointed, and 
notice thereof given to the adverse party. 

14, Causes in which the State is a party (including criminal 
cases) may be moved in behalf of the State out of their regular 
order on the docket at any time, except while a cause is being 
argued. 

15. No cause standing for argument shall be heard by the 
court until the parties shall have furnished each member of the 
court with a brief abstract of the cause pending, containing the 
substance of all the material pleadings, facts, and documents on 
which the parties rely, and the points of law and fact intended 
to be presented in the argument, with a reference to the authori- 
ties they intend to cite. Ifthe case is voluminous an index to 
the pleadings, exhibits, depositions, and testimony shall be fur- 
nished. In cases where it may be necessary for the court to go 
into an extended examination of evidence, each party shall 
briefly state the leading facts which he deems established, 
with a reference to the pages of the record where the evidence 
of such facts may be found. The court will not hear an extended 
discussion upon any mere question of fact. 

16. In all cases brought to this court by appeal or other- 


wise, either party may apply for and receive from the clerk of 


this court a copy of the record, the cost of which shall abide the 
event of the suit, and be taxed as other costs in the cause. 

17. In case the plaintiff in error or appellant shall fail to file 
with the clerk of this court a true copy of the record and pro- 
ceedings as required by law, (Thompson’s Digest, 448, Sec. 1,) 
the defendant in error or appellee may procure and file such copy, 
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and thereupon the cause may proceed in like manner as if the 
same had been filed by the plaintiff in error or appellant ; and 
no motion to dismiss at the first term after the appeal or writ of 
error, on account of the neglect of the plaintiff in error or appel. 
lant to file a certified copy of the record and proceedings, will be 
heard unless notice of such motion shall have been served on the 
opposite party, or his attorney or solicitor. 

18. When any cause shall be dismissed in this court, judg. 
ment for costs shall be entered against the plaintiff in error or 
appellant. When a judgment, decree, or order shall be affirmed 
or reversed, the prevailing party shall recover costs against the 
other. When there shall be an affirmance in part and a reversal 
in part, the costs shall be awarded in the discretion of the court 
against either or both parties. When costs are allowed the 
amount thereof shall be entered in the body of the judgment or 
order, 

19. In case of dismissal of any suit, or the affirmance or 
reversal of any judgment, decree, or order, it shall be the dut 
of the clerk to transmit to the court below a certified copy of 
the judgment, decree, or order of this court, together with such 
original papers as may have been transmitted from that court, 
and to issue such process as may be directed by this court or 
required by law or the rules of this court; but no copy of the 


judgment or decree, nor any such process or mandate, shall be 


issued until the final adjournment, unless by special order of 
this court. | 

20. Service of all papers and notices required by these rules, 
or by the order of this court, may be made by delivering a copy 
of the paper or notice to the party to be served, (or to his attor- 
ney or solicitor, if he have one,) or in his absence by leaving the 
same in his office during the usual office hours; or by leaving 
the same at his dwelling-house with some member of the family 
in which he resides of the age of fifteen years ; or by depositing 
in the post-office directed to such party or attorney at his place 
of residence, securely sealed and postpaid. When service is by 
mail double time shall be allowed. 

21. The clerk may exact security in advance for the pay- 
ment of his fees, which security may be by a bond or recogni- 
zance, (to be approved by him or by a circuit judge, or a justice 
of this court,) or a deposit of $15 before docketing a cause. 
Execution may be issued against the party giving security and 
the sureties, if his fees shall not be paid within twenty days after 
taxation thereof, by a justice of this court and service of a copy 
of the taxed bill on the party liable or his attorney. The clerk 
may refuse to issue a copy of the final judgment, decree, order, 
or mandate until his fees are paid, unless the court shall other 
wise order. 

22, In all cases of equity jurisdiction no objection shall be 
allowed to be taken to the admissibility of any deposition, deed, 
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the or other exhibit found in the record as evidence, unless objection 
and was taken thereto in the court below and entered in the record 
it of or endorsed thereon; and when any such — is found copied 
pel- into the record by the clerk, this court will presume that the 
Ibe game was offered in evidence or used in the court below. 
the 23, Causes may be submitted upon written or printed argu- pacrofargu. — - 

ments or briefs at any time during the term, which arguments ment. 
dg. or briefs must be signed or endorsed by counsel. The plaintiff 
r or in error or appellant may open and conclude the argument. 
med Not more than two counsel shall be permitted to argue a cause 
the on either side, unless by special permission of the court. 
Tsal 24. Rehearings must be applied fer by petition in writ-  Rehcarings. 
ourt ing during the term at which the judgment is entered, and the 
the attention of the court called thereto, unless further time is 
it or allowed by the court. The petition shall not assume any new 

ground or position not taken upon the argument orin the points 
: Or made upon which the cause was submitted, but must set forth 
luty concisely the particular omission or cause for which the judg- 
y of ment is supposed to be erroneous. The court will consider the 
such petition without argument. A petition for a rehearing is not a 
vurt, part of the record, unless so ordered or rehearing granted. 
t or 25. Whenever, pending a writ of error or appeal in this Proceedings 
the # court, either party shall die, the proper representatives of the 7% —— — 


I be personalty or realty of the deceased party, according to the na- appeal, &e. 


of} ture of the case, may voluntarily come in and be admitted parties 

to the suit, and thereupon the cause shall be heard and deter- 
ales, mined as in other cases; and if such representatives shall not 
opy { voluntarily become parties, then the other party may suggest 
ttor- the death on the record, and thereupon, on motion, obtain an 
+ the order that’unless such representatives shall become parties within 


ving {| the first three days of the ensuing term, the party moving for 
mily } such order shall (if defendant in error or appellee) be permitted 
ting | to have the writ of error or appeal dismissed ; and if the party 
lace } so moving be plaintiff in error or appellant, he shall be entitled 
sby | toopen the record and, on hearing, have the judgment or decree 
reversed if erroneous; Provided, That a copy of such order 
pay: J shall be published in some newspaper at the seat of government 
gni- f for three successive weeks, beginning at least sixty days before 
stice the first day of the term of the Supreme Court at which the hear- 
use. f ing shall be had. 
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RULES OF PRACTICE 


THE CIRCUIT COURTS 


[IN COMMON LAW ACTIONS. 


l. Officers of Courts. 


Ree 1. Persons making application for admission to the bar, 
shall apply by petition to one of the Judges of the Circuit Court: 
he shall present satisfactory ev idence that he is tw enty-one 
years of age and of good moral character, whereupon the judge 
shall examine into the qualifications of the applicant, and ‘if 
found qualified he shall grant him a license to practice in the 
several courts of this State, which license shall be entered upon 
the minutes of the court. 

2. If from any cause it shall be inconvenient for the judge 
personally to examine into the qualifications of the applicant, he 


may require the examination to be made by two members of the 


bar,.who shall be previously sworn faithfully to examine and 
report as to the qualifications of the person seeking admission, 

3. Upon the applicant Being found duly qualified, the fol- 
lowing oath shall be administered to him: “You do swear (or 
affirm) that you are duly qualified, according to the Constitution 
and laws of this State, to exercise the office of counsellor and 
attorney at law and solicitor, and will to the best of your abili- 
ties discharge the duties thereof, and truly and honestly demean 
yourself in your profession, and support, protect, and defend 
the Constitution of this State and of the United States.” 
Whereupon a license shall be given to him by the judge. 
This license shall authorize him to practice in the several courts 
of this State, and it shall be entered upon the minutes of the 
court. 

4, Attorneys at law who have been admitted to practice in 
any court of record in any State of the Union, or in any United 
States court, shall be admitted to practice in any of the courts 
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RULES OF CIRCUIT COURT IN COMMON LAW ACTIONS. 
of this State, on producing evidence of having been so admitted, 
and upon taking the oath above mentioned. 

5, No attorney or other officer of court shall enter himself 
or be taken as bail in any criminal case, or as security in at- 
tachment, appeal, or writ of error, or other ‘proceedings i in court, 
on pain of being considered in contempt, and of having the 

roceeding dismissed on account thereof. 

6. Every attorney whose name shall be entered on any writ 
of summons shall, on demand in writing, made by or on behalf 
of any defendant, declare forthwith whether such writ was is- 
sued by him or with his authority or privity; and if he shall 
answer in the affirmative then he shall also, in case a judge shall 
so order and direct, declare in writing, within a time to be 
allowed by such judge, the place of residence of the plaintiff, 
on pain of being guilty of contempt of the court from which such 
writ shall appear to have been issued; and if he shall answer in 
the negative, all proceedings upon the same shall be dismissed. 


II. Conduct of Suits. 


All actions shall be commenced by filing a priecipe with 
the oo of the court. The precipe for process in personal 
actions, or in actions other than for the recovery of specific 
real or personal property, shall contain the title of the case, the 
description of the court in which the action is brought, the 
amount of the debt or damages for which plaintiff sues , the day 
to which the process is returnable, and shall be signed by the 
plaintiff or his attorney. It shall not be nec essary to state 
therein the form of action. In actions brought for the re- 
covery of specific real or personal property, or actions of like 


‘character, the precipe shall be framed in accordance with the 


particular character of the action and the rights of the parties. 
8, The style of all process shall be, “The State of Florida,” 
shall bear teste in the name of the clerk issuing it, be signed 
by him, and bear date when issued, and when not otherwise 
provided specially by these rules or by law, shall be made re- 
tunable to the next rule day thereafter, unless there shall not 
be ten days intervening between the day of the issuing of the 
same and the next rule day, in which case the process shall be 
made returnable to the rule day in the next succeeding month. 
The service of process shall be made at least ten days before 
the rule day to which it is returnable. If from any cause the 
sheriff or other officer shall fail to execute the process, he shall 
return the same not served, with the reasons tor such failure, to 
the rule day to which it is returnable; whereupon the clerk 
shall, unless otherwise directed by the plaintiff or his attorney, 
issue an alias or pluries summons, as the case may require, 
which shall be returnable and served as the original process is 
required to be. If, in the judgment of the plaintiffs attorney, 


Attorney shal! 
not be taken as 
bail or as secu- 
rify. 


Upon demani 
shall declare 
whether writ 
was issned by 
him, and upon 
order shall state 
the residence of 
the plaintiff. 


Priecipe in per- 
sonal actions & 
actions for the 
recovery of real! 
or personal pro- 
perty. 


Process. 
Style of. 
When issued. 


When return- 
able. 


Service, and 
return of. 


Alias and plu- 

ries, how issued, 

served and re- 
turned. 








10 


Proceedings 
when writ ag’st 
two is returned 
served as to one 
and that the oth- 
er does not re- 
reside in the 
county. 


Amendment of 
writ. 


Writs of scire 
facias, how is- 
sued, served & 
returned. 


Amendment of 
pleadings, when 
and how had. 


Declaration. 


RULES OF CIRCUIT COURT IN COMMON LAW ACTIONS, 


the service is defective or irregular, he may direct an aliag or 
pluries summons to be issued by the clerk, returnable according 
to law. 

9. When an original writ or summons has been sued ont 
against two or more defendants, and returned by the sheriff or 


other officer served upon one or more of the defendants, and _ 


that the other defendants do not reside in said county, it shal] 
be lawful for the plaintiff, at his option, to proceed to judgment 
as authorized by law, against those upon whom process has 
been served, or to order additional writs or process to be issued 
by the clerk, to be directed to the ‘sheriffs of the counties in 
which the other defendant or defendants reside, to be served 
and returned as directed by law in other cases of writs or 
process. 

10. In case amendments of the writ in any action are made 
under Sec. 2, Chapter 1096, Laws of Florida, notice that such 
amendment is made shall be given to the defendant, and the 
defendant, notwithstanding such amendment, shall not in such 
case have any further time for pleading or entering his appear. 
ance in the action. All amendments authorized by this section 
may be made in vacation as well as in term. 

11. All writs of seire facias which may be issued as author. 
ized by law, shall be returnable and served as other writs and 
summons issued on the institution of an action, and the same 
rules in regard to the time of appearance and pleading shall 
apply thereto as in other cases. 


ITT. Motions. 


12. Motions may be made and granted for the amendment of 


any pleading at any time in vacation upon such terms as the 


judge may direct, provided notice of such motion be given to 
the adverse party to show cause, if any he can, why the same 
should not be granted; (Sec. 74, Chap. 1096, Laws of Florida,) 
And provided also, That nothing herein shall prevent either 
party from amending his pleading as of course before there shall 
have been any plea or reply filed to the pleading proposed to be 
amended. 


IV. Declarations. 


13. All declarations shall be filed on or before the rule day 
to which the process is made returnable. If not thus filed no 
default for want of appearance shall be entered. If the declara- 
tion is not filed on the next succeeding rule day thereafter the 
ease shall stand dismissed at the cost of plaintiff, and the clerk 
shall enter an order accordingly. If it is filed upon or before 
that day, the defendant shall be held to.enter his appearance upon 
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RULES OF CIRCUIT COURT IN COMMON LAW ACTIONS, 
that day, and the cause ‘shall proceed in all respects as if that 
had been the original day for the return of the process. 

14, All bonds, notes, bills of exchange, covenants, contracts, 
and accounts upon which suit may be brought, or a copy thereof, 
shall be filed with the declaration, (unless the writ has been spec- 
ially endorsed under the provisions of Sec. 3, Chap. 1096, Laws 
of Florida,) and in default thereof the defendant shall not be 
pound to plead to the declaration until a copy of the cause of 
action has been served upon him, in which event he shall be held 
to file his plea at the next rule day thereafter. If such copy of 
the cause of action is not served ten days before the rule day 
suceeeding the filing of the declaration, (except in the cases pro- 
vided for in sec. 3, chap. 1096, as aforesaid,) the cause shall stand 
dismissed upon that rule day, and the clerk shall enter an order 
accordingly. 


V. Pleas and Subsequent Pleadings. 


15. All pleas shall be sworn to by the defendant, his agent, 
or attorney, and shall be filed at the rule day next succeeding 
the rule day at which his appearance is required to be entered, 
or the rule day next after that upon which the declaration is 
required to be filed. 

16. If, upon the return day of the summons, the defendant 
shall fail to appear, and if no default shall on account thereof be 
entered or be caused to be entered by the plaintiff, the defendant 
may at any time before the next rule day appear and file his 
pleas or demurrer in the same manner as if he had appeared on 
the return day of thesummons; and in like manner if no default 
shall be taken or entered, in conformity to the rules, for failure to 
file any plea, subsequent pleading, or demurrer by the defendant, 
the defendant shall be at liberty to file his plea, demurrer, or 
other pleading at any time until such default shall have been 
taken for want of plea or demurrer or subsequent pleading as 
aforesaid. 

17. There being no distinction between appearance and trial 
terms, pleas in abatement or other dilatory pleas or any plea de- 
nying the signature of any defendant to any bond, note, or other 
instrument of writing, shall be filed within the same time as 
other pleas are required to be filed by law, and be subject to the 
like rules in regard thereto. 

18. No plea in abatement for the non-joinder of any person as 
a defendant shall be allowed, unless it shall be stated in such 
plea that such person is resident within the jurisdiction of the 
court, and unless the place of residence of such person, if known, 
shall be stated with convenient certainty in an affidavit verifying 
the same, 

19. No plea in abatement for a misnomer shall be allowed in 
any personal action, but in such case the defendant shall be at 
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RULES OF CIRCUIT COURT LN ACTIONS. 
liberty to require the declaration to be‘amended at the cost of 
the plaintiff by inserting the right name upon an order of the 
court or judge, founded on an affidavit showing the right name; 
and in case such application shall be discharged the costs of the 
same shall be paid by the party applying. The plaintiff in alj 
such cases of misnomer, where the true defendant has been 
served, or has appealed, shall have the right to amend his de. 
claration and writ by inserting the right name, without the order 
of the court or judge. 

20. If the plea or any subsequent pleading require a replica. 
cation, rejoinder, or other answer, the replication shall be filed 
within twenty days after the filing of the plea, and the rejoinder 
or other answer shall be filed within twenty days after notice of 
the filing of the replication or other subsequent pleading requir- 
ing an answer; but if any regular or special term of the court 
shall be held in the county where the suit is pending by the next 
rule day after the filing of the plea, all issues shall be made up 
by or during the said term, and by the time the cases are called 
for trial, unless further time is allowed by the court for good 
cause shown. 

21. In all cases in which the regular order of pleading is varied 
or interrupted by the action of the court or judge in striking out 
any pleading, (Chap. 1096, Sec. 16, Laws of Florida,) or in any 
other manner, and the time for pleading, and subsequent course 
of proceeding in such case, is not provided for under the rules or 
by law, the judge or court shall tix the time of pleading in his 
discretion, conforming as near as may be to the general rules as 
to time of pleading. Defauits for want thereof, and judgments 
consequent thereon, may be entered by the clerk as in other 
cases. 

22. No protestation shall hereafter be necessary in any plead- 
ing. 

23. All pleas, replications, and subsequent pleadings pleaded 
without the formal parts of actionem non or precludi won, or the 
like effect, or any prayer of judgment, shall be taken, unless other- 
wise expressed, as pleaded respectively in bar of the whole ae- 
tion, or in maintenance of the whole action. 

24, Whenever, in any action, the plaintiffs or defendants in 
their pleadings shall allege that the plaintiffs or defendants were 
partners, or that either of the parties and any third person were 
partners, or that as such partners they used any particular part- 
nership name or style, such averments shall be taken to be true 
unless expressly denied by the opposing party or by some one in 
his behalt. 
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VI. Demurrers. 


25, Demurrers to declarations or other pleadings shall be 
filed within the same time as is prescribed with respect to pleas 
or other subsequent pleadings. 


26. No demurrer shall be filed unless it is verified by the. 


oath of the party, his agent, or attorney that it is not inter- 
osed for the purpose of delay, and unless it is also accom- 
panied with a certificate of the counsel or attorney that he 
believes it to be well founded in law. 

27. A joinder in demurrer shall be filed within four days 
after notice of the filing of the demurrer. That a joinder in 
demurrer has not been filed by the opposite party shall not be 
a cause for the postponement of the hearing of the demurrer, 
but the court, if the party is present, may require him to file 
his joinder in demurrer instanter, and if he is in default in not 
appearing at the time fixed for the argument of the demurrer, 
the court may proceed to hear the same without such joinder, 
or such joinder may be added by the opposite party. 

28. Demurrers may be heard and determined in vacation, 
upon five days’ notice, given by either party, of the time and 
place at which the same are to be argued. After notice having 
been given of the time when a motion to dispose of a demurrer 
will be made, it shall be the duty of the clerk, at the request of 
the party giving the notice, to transmit the papers in the cause 
under seal to the judge of the court, to be used upon the hear- 
ing. 

29. The court or judge, upon disposing of any demurrer, 
otherwise than by final judgment, may make an order fixing the 
time in which an amendment of the pleading demurred to may 
be made, and the time in which the next and subsequent plead- 
ings to the amended pleading in the cause shall be filed by the 
parties. In case of default in pleading to the amended or new 
pleading, in conformity to the order of the judge, the cierk 
shall enter the same; and shall, upon the next rule day there- 
after, enter such judgment as would be consequent upon such 
default in pleading under the rules in other cases. 

30. Upon demurrer to any declaration or other pleading, the 
party plaintiff or defendant may admit the cause of demurrer 
by filing an amended declaration or pleading, which shall do 
away with the cause of demurrer. In such case a copy of such 
amended declaration or pleading shall be served on the adverse 
party, who shall have until the next rule day to reply to the 
same, if ten or more days shall intervene, and if not, then until 
the next succeeding rule day. 
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RULES OF CIRCUIT COURT IN COMMON LAW ACTIONs, 


VIL. Entry of Defaults and Judgments upon Defauits, 


31. Judgments final consequent upon the entry of defaults 
for want of an appearance, or for want of plea, may be entered 
on the same rule day that the defaults are entered, as well as 
upon any subsequent day as authorized by law, (Chap. 1938, 
Sec. 7, Laws,) but if at any time during the rule day on which 
the default is entered, the defendant shall enter his appearance 
or file his plea or answer, as the case may be, the entry of the 
default and of the final judgment thereon, if any has been 
made, shall be vacated, and the case shall proceed as if no de. 
fault had been entered. In cases where the action is “ upon an 
open account or other contract for the payment of money not 
in writing,” no judgment upon defaults shall be entered by the 
clerk, until after filing of the proofs required by law, (Sec, 7, 
Chap. 1938, Laws of Florida,) all of which shall be in writing, 
and shall be filed with the papers in the case. 

32. Defaults in appearance and pleading may be entered 
upon rule days by the clerk in all cases, including those in 
which, by law, final judgments are authorized to be entered by 
the clerk, as well as those in which by law he is not authorized 
to enter final judgments. In all cases where, upon the calling 
of the dockets in term, such defaults upon the part of the de- 
fendant are found, the plaintiff shall be entitled to prove his 
case and take judgment according to law, unless for good cause 
shown the default is opened, in which event the plaintiff shall 
be entitled to have his case tried at that term, unless the court 
shall otherwise order for good and sufficient cause. 

33. In case a rule day shall oceur during a term, like pro- 
ceedings may be had in the matter of entering defaults, and 
judgments by defaults, in the clerk’s office as upon other rule 
days. Where a rule day occurs in term, and such rule day is the 
day upon which the defendant is held to file his plea or demur- 
rer to the declaration, any issue of fact arising upon such plea 
shall not be heard during that term, unless by consent of par- 
ties. If, however, a demurrer is interposed by either party in 
term, such demurrer may be heard and disposed of during the 
term, in the discretion of the court. 


VIII. Executions. 


34. It shall be the duty of the clerk to issue writs of fieri facias, 
or other proper writs of execution, upon all judgments rendered 
at rules, at any time ten days after the entry of the judgment, 
and not before, unless by special order of the judge he is so di- 


rected. 
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RULES OF CIRCUIT COURT IN COMMON LAW ACTIONS, 


IX. Revival of Suits upon the Death of Parties. 


35. In case of the death of a sole plaintiff, his or her legal rep- 
resentative may at any time, upon filing a certified copy of his 
or her letters testamentary or of administration, obtain an order 
of the judge in vacation, or of the court in term, directing a sug- 
gestion of the death of the plaintiff, and that he is such legal 
representative, to be entered by the clerk at the next rule day if 
jn vacation, or forthwith if in term, and the action shall there- 
upon proceed in the name of such representative. Notice of the 
entry of such suggestion shall be given to the defendant by the 
plaintiff or his attorney, and the defendant shall have the right, 
at any time within twenty days of the service of such notice, to 
deny upon oath the truth of such suggestion, or the fact that 
the person is such legal representative. In case of such denial 
the issue thereupon made shall be determined at the trial, with 
the other issues, if any, in the case. Ifno such denial is filed 
within the time aforesaid, the representative character of the 
new plaintiff shall be deemed to be admitted. Upon the revival 
of the suit by the entry of the suggestion of the death of plain- 
tiff as aforesaid, the case shall, for the purpose of the pleadings 
therein, be considered in the same condition as on the rule day 
at which the last pleading therein was filed. 

36. In case of the death of a sole defendant, or sole surviving 
defendant where the action survives, the plaintiff may at any 
time make a suggestion in the clerk’s office of the death of such 
defendant, and may at the same time, or any other time, also 
suggest that a person named by him is the executor or adminis- 
trator of the deceased, whereupon the clerk shall issue a notice 
to such executor or administrator, accompanied by a copy of the 
writ and suggestion, requiring him to appear at the next rule 
day thereafter, and that in default of his so doing the plaintiff 
may take judgment against him as such executor or adminis- 
trator. At such rule day an order shall be entered making him 
4 party, and the same proceedings may be had and taken in case 
of non-appearance, after such notice, as if the action had been 
originally brought against such executor or administrator in 
respect of the cause for which the action was brought. The 
new defendant may be permitted to plead such pleas as the 
original defendant might have done, and also such pleas as may 
be appropriate and rendered necessary by his character as exec- 
utor or administrator, and in case the plaintiff shall recover he 
shall be entitled to like judgement as in an action originally 
commenced against the executor or administrator; Provided, 
That the time of service of such notice before the next rule day, 
and the time to appear and.to plead after service of the same, 
shall be the same as is provided for in case of service of sum- 
mons in the original institution of an action, and the service of 
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such notice shall be by the proper officer as in case of the service 
of writs. 


N. Misjoinder and Non-joinder of Parties. 


37. Whenever the plaintiff shall amend the writ, after notices 
by the defendant, or a plea in abatement for a non-joinder under 
section 7, chapter 1096, laws of Florida, he shall file a consent 
in writing of the party or parties whose name or names are to be 
added, together with an affidavit of the handwriting, and give 
notice thereof to the defendant, and the pleading de novo author. 
ized by said section shall be filed by the next rule day thereafter, 
if fifteen days shall intervene between such notice and such rule 
day, and if not, then by the next succeeding rule day. 

38. The orders authorized to be made for non-joinder or mis. 
joinder of plaintiffs by section 5, chapter 1096, laws of Florida, 
and for misjoinder of defendants authorized by section 8 of the 
same chapter, may be made by the judge in vacation upon notice 
to the defendant as well as in term, and the judge or court in 
granting the same may, in addition to such terms as he may im- 
pose as to the amendment of the pleadings, also prescribe the 
time for the filing of any pleadings, if any pleadings are neces 
sary to bring the cause to issue. 

39. The service of the amended writ, under Sec. ‘, Chap, 
1096, Laws of Florida, shall be the same as in original actions, 
and the new defendant shall be bound to enter his appearance 
at the next rule day, if ten days have elapsed from the service 
of the amended writ, and if not then, at the next succeeding 
rule day, and to file his plea on the rule day next after entering 
his appearance; and the original defendant shall be held to file 
his plea or other pleading, as the case may be, on the rule 
lay succeeding that to which the amended writ is made r 
turnable. 


NI. General Rules. 


40. The clerk shall keep a general docket for common la¥ 
cases, in which all causes shall be entered upon the filing of the 
precipe and the issuing of the summons. This docket shal 
contain memorandum entries, to be made by him, showing the 
progress of the cause. 

41. Before each term he shall prepare a bench docket ands 
bar docket, containing all common law cases not finally dis 
posed of at rules; all cases of claim, illegality in process, at 
tachments, garnishments, appeals, certioraris, and all other casé 
or matters to be heard at such term, including criminal causes ut 
lisposed of. In this docket he shall enter all cases in equity, 
in accordance with the first rule of equity practice. This 
veneral docket shall be divided and arranged as the judge may 
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irect. 
: on which shall be entered by the attorneys all motions which 
are intended to be submitted to the court. 

42, He shall also keep a judgment and execution docket. In 
this docket he shall enter the names of the parties, (placing the 
names of parties against whom judgments are rendered in 
alphabetical order,) the character of the action, the date of the 
judgment, the amount of the judgment, specifying the debt, or 
damages, and costs, the date the execution issued, and the date 
at which it is delivered to the sheriff. Under the head of “ re- 
marks” shall also be stated the proceedings had and the re- 
turns made thereon, and other matters of interest to the par- 
ties. The Judges of the Circuit Court may, in their discretion, 
direct separate judgment and cxecution dockets to be kept if 
they deem it desirable. 

43, No private agreement or consent between parties or 
their attorneys, in respect to the proceedings in a cause shall 
be of any force before the court, unless the evidence thereof 
shall be in writing, subscribed by the party, or his attorney, 
against whom it is alleged. Agreements may be made in open 
court and noted by the judge in his minutes, 

44. Objections to interrogatories, or to the form in which they 
are conceived, must be assigned in writing before the commission 
issues, or the deposition is taken, and in all cases where objec- 
tions are so made, the party whose interrogatories are objected 
tomay, if he desires, before the commission issues, have the 
judgment of the court or judge thereon, by giving notice to the 
adverse party that ona given day he will apply to the court or 
the judge, if in vacation, for his judgment upon the validity of 
the objections made. 

45. Objections to the execution of the commission for taking 
interrogatories or the manner in which depositions are taken shall 
be made and disposed of before the parties go to trial, if the 
deposition shall have been received before the commencement of 
the trial, and if for any cause the depositions or any answer to 
interrogatories are quashed or suppressed, the court if the justice 
of the case requires shall authorize the retaking ot the deposition 
and allow time for that purpose. 

46. Depositions returned to the clerk’s office may be opened at 
all times by consent of parties, or upon the order of the court 
or judge. 

47. When documentary evidence is introduced in a cause, it 
shall be filed with the clerk, and considered in the custody of the 
court, and not withdrawn except with leave. 

48. When a case is called in its order, the same must be tried, 
continued, or dismissed; but by consent, the cause may be 
placed at the foot of the docket, to be again called if there be 
time for the second calling of the docket. 

» 
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The clerk shall also keep a separate motion docket, Motion Docict. 
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Continuance. 49. A party applying for a continuance shall state fully ang 
clearly all the facts which he conceives may entitle him in lay 
to such continuance, which shall be sworn to. In cases of appli 
cation for a continuance, the party applying shall have his ag. 
davit ready on the calling of the case. 

Piscontinuance 50. The plaintiff may at any time discontinue his cause in the 

in clerk's office. ’ . : : : : . 
clerk’s office, by paying costs and entering a written disconting, 
ance thereof. 


Non-suit. 51. The plaintiff shall in no case be compelled to submit to, 
nonsuit, but if he desire to do so it must be done before the jury 
retires. 

Examination 


52. Only one counsel on each side shall conduct the examing 
tion of vitnessess, except by permission of the court. 
Motions. 53. Motions required by law or by these rules shall be jy 
writing, and due notice given to the opposite party. 
creonclusion in = 54. Where the right of concluding a criminal case belongs tp 
’ the State Attorney, he may delegate it to other counsel. 
Wageroflaw. 55. No wager of law shall be allowed. 
don amission of ~—_-56. The form of notice to admit, documents referred to in Se, 
41, Chap. 1096, of the Laws of Florida, may be as follows: 


of witnesses. 


In tHe Circuit Court, 
——. Jupician Crecurr, 
County. 


Cc. D. 


Take notice, that the Plaintiff [or Defendant, as the case may be] 
Form of notice in this cause proposes to adduce in evidence the several documents 
aca hereunder specified, and that the same may be inspected by the 
Defendant [or Plaintiff,] his attorney or agent at , ox——, 
between the hours of -; and the Defendant [or Plaintiff ]is 
hereby required, within forty-eight hours of the last mentioned 
hour, to admit that such of the said documents as are specified 
be originals were respectively written, signed, or executed, as they 
purport, respectively, to have been ; that such as are specified # 
copies, are true copies; and such documents as are stated t 
have been served, sent, or delivered, were so served, sent or de 
livered, respectively, saving all just exceptions to the admiss# 
bility of all such documents as evidence in this cause. 
Dated, &e. G. H., Attorney or Agent, 
For Plaintitf [or Defendant.] 
To E.F., Attorney, (or Agent) for Plaintiff [or Detendant.] 


A. B. 
v3. 








(Here describe the documents, the manner of doing which may 
be as follows :) 
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ORIGINALS. 
— - - 
Description of Documents. | Date 
Indenture of lease from A BtoC D.................45. Ist J an’y, 1848 
Indenture of release between A B, C D, 1st part, &c..... 2d Feb’y, 1848 
————— 





COPIES. 





Original or Duplicate served, sent 
or delivered—when, how, and 


by whom. 
Sent by General Post February 


Description of Documents. Date. 





letter—plaintiff to defendant|Jan. 1, 1848 


Served Mch 2, 1848, on defend- 


Mch 1, 1848 
ant’s attorney by E. F. of — 


Notice to produce papers.... 











—————— 


57. In all actions by and against executors or administrators, 
persons authorized by statute to sue or be sued as nominal 
ies, the character in which the plaintiff or defendant is stated 
mthe record to sue or be sued, shall not in any case be con- 
idered as in issue, unless specially denied. 
58. The judge may, upon the application by petition of either 
sh order the discovery and production of books, papers or 
uments in the possession or under the control of the other 
prty which may be necessary to enable the party making the 
pplication to frame his reply or answer to any pleading of his 
siversary. The petition for such discovery shall state the facts and 
greumstances on which the discovery is claimed, and shall be 
wrified by affidavit stating that the books, papers or documents 
vhereof discovery is sought, are under the control or in the pos- 
wsion of the other party, and that he is advised by his counsel 
ad verily believes that the discovery of the books, papers or 
documents mentioned in such petition is necessary to enable him 
draw his answer or reply to his adversary’s pleading. A 
wpy of the petition shall be served upon the opposite party, and 
ix day’s notice of the time and place of application for the order 
tall be given. The order granting the discovery shall specify the 
node in which the same is to be made, which may be either by 
requiring the party to deliver sworn copies of the documents to 
be discovered, or by requiring him to produce and deposit 
ihe same with the clerk of the court in which the trial is to 
had. The order shall also specify the time within which 
lhe discovery or deposit is to be made. The order direct- 
ng a discovery shall operate as a stay of all other pro- 
tedings of the adverse party in the cause until such order 
tall have been complied with or vacated, and the party 
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obtaining such order shall have, after such compliance or vagy, 
tion, until the next rule day to prepare his pleading, provided 
ten days intervene before the next rule day, and if not, then he 
shall have until the next succeeding rule day. 

59. In case of several counts on the same cause of action the 
court may strike out such counts as it deems unnecessary oF im. 
proper. Several pleas, replications, or subsequent pleadings, or 
several avowries or cognizances founded on the same ground of 
answer or defense shall not be allowed, except in cases where jt 
may appear to the court or judge to be proper for determining 
the real question in controversy between the parties on its mep. 
its. In case of the violation of this rule, the court or judge may 
order a reformation of the pleading on such terms as to costs and 
otherwise as he may think fit. 

60. Upon the trial, where there is more than one count, plea, 
avowry, or cognizance, wpon the record, and the party pleading 
fails to establish a distinct subject-matter of complaint in respect 
of each count, or some distinct ground of answer or defence in 
respect of each plea, avowry or cognizance, 2 verdict and judg. 
ment shall pass against him upon each count, plea, AVOWTY, oF 
cognizance, which he shall have so failed to establish, and he shall 
be liable to the other party for all the costs occasioned by such 
count, plea, avowry, or cognizance, including those of the evi. 
dence, as well as those of the pleading. 

61. No costs shall be allowed on taxation to a plaintiff upon 
any counts or issues upon which he has not succeeded, and the 


costs of all issues found for the defendant shall be deducted from¥ 


the plaintiff’s costs, 

62. When any nolle prosegui shall have been entered upon any 
count or as to part of any declaration, the defendant shall he 
entitled to and have judgment for, and recover lis reasonable 
costs in that behalf. 

63. In all cases in which any particular number of days, not e- 
pressed to be clear days, is prescribed by the rules or practice of 
the courts, the same shall be reckoned eaclusively of the first 
day, and énelusively of the last day, unless the last day shall hap- 
pen to fall on Sunday, (Christinas day, Good Friday, or a day 
appointed for a public fust or thaunksgiving,) in which case the 
time shall be reckoned exclusively of that day also. 


NIT. Rules in Partienlar Actions. 


64. In all actions on simple contract, except as hereinafter ex- 
cepted, the plea of xon usseimpsit, or a plea traversing the con 
tract or agreement alleged in the dezlaration, shall operate only. 
as a denial in fact of the express contract, promise or agreement 
alleged, or of the matters of fact from which the contract, prom- 
ise or agreement alleged may be implied by law. 

_ Exempli gratia: Yn an action on a warranty, such pleas will 
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rate as a denial of the fact of the sale and warranty having 
gen given, but not of the breach; and in an action on a policy 
gfinsurance, of the subscription to the alleged policy by the de- 
fendant. but not of the interest, of the commencement of the 
risk of the loss, or of the alleged compliance with warranties. 

In actions against carriers and other bailees for not delivering 
gt not keeping goods safe, or not returning them on request, and 
ip actions against agents for not accounting, such pleas will ope- 

as a denial of any express or implied contract to the effect 
alleged in the declaration, but not of*the breach. The plea of 
*never was indebted” shall be applicable to the declarations 
anbraced in forms from one to twelve inclusive, as prescribed in 
Section 75 of Chapter 1096 of the Laws of Florida, and to those 


gitate the foundation for an action of debt on simple contract, 
acept bills of exchange and promissory notes. To such causes 
gfaction the plea of zon assumpsit shall be inadmissible, and the 
plea of “never was indebted” will cperate as a denial of those 
matters of fact from which the liability of the defendant arises. 

Exempli gratia: In actions for goods bargained and sold, or 
wld and delivered, the plea will operate as a denial of the bar- 
gain and sale, or sale und delivery in point of fact; in the like 
action for money had and received, it will operate as a denial 
both of the receipt of money and the existence of those facts 


the plaintiff. 

65. In all actions upon bills of exchange and promissory notes, 
the plea of ‘non assumpsit” and * never was indebted” shall be 
inadmissible. In such actions, therefore, a plea in denial must 
traverse some matter of fact. 

Exempli gratia: The drawing, or making, or indorsing, or ac- 
epting, or presenting, or notice of dishonor of the bill or note. 

66. In every species of actions on contract, all matters in con- 
fession and avoidance, including not only those by way of dis- 
charge, but those which show the transaction to be either void 
or voidable in point of law, on the ground of traud or otherwise, 
shall be specially pleaded. 

Exempli gratia: Intaney, coverture, release, payment, per- 
formance, illegality of consideration, either by statute or com- 
non law, drawing, indorsing, accepting, &c., bills or notes by 
way of accommodation, set off, mutual credit, unseaworthiness, 
nisrepresentation, concealment, deviation, and various other de- 
fences, must be specially pleaded. 

67. In actions on specialities and covenants, the plea of non 
est factum shall operate as a denial of the execution of the deed 
in point of fact only, and all other defences shall be specially 
pleaded, including matters which make the deed absolutely void, 
as well as those which make it voidable. 

68. The plea of x7 debit shall not be allowed in any action. 
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69. Payment shall not in any case be allowed to be given jp 
evidence in reduction of damages or debt, but shall be pleaded 
in bar. 

70. In actions for detainjng property, the plea of non detingy 
shall operate as a denial of the detention of the property by the 
defendant, but not of the plaintiff’s property therein, and no 
other defence than such denial shall be admissible under that 
plea. This rule does not apply to actions for the replevin of 
property under the statutes of this State. 

71. In actions for torts, the plea of Not Guilty shall operate as 
a denial only of the breach of duty or wrongtul act alleged to 
have been committed by defendant, and not of the facts stated 
in the inducement, and no other defence than such denial shall be 
admissible under that plea; all other pleas in denial shall take 
issue on some particular matter of fact alleged in the decla. 
ration. 

Exempli gratia : In an action for a nuisance to the occupation 
of a house by carrying on an offensive trade, the plea of Not 
Guilty will operate as a denial only that the defendant carried 
on the alleged trade in such a way as to be a nuisance to the 
occupation of the house, and will not operate as a denial of the 
plaintiff’s occupation of the house. 

In an action for obstructing a right of way, such plea will 
operate as a denial of the obstructing only, and not of the plain- 
tiff’s right of way. 

In an action for slander of the plaintiff in his office, profes- 
sion or trade, the plea of Not Guilty will operate in denial of 
speaking the words, of speaking them maliciously, and in the 
defamatory sense imputed, and with reference to the plaintiff’s 
office, profession or trade, but it will not operate as a denial of 
the fact of the plaintiff’s holding the office or being of the profes- 
sion or trade alleged. 

In actions for an escape, it will operate as a denial of the neg- 
lect or default of the sheriff or his officers, but not of the debt, 
judgment, or preliminary proceedings. 

In actions against a carrier, the plea of Not Guilty will operate 
as a denial of the loss or damage, but not of the receipt of the 
goods by the defendant as a carrier for hire, or of the purpose 
for which they were received. 

72. All matters in confession and avoidance shall be pleaded 
specially, as in actions on contract. ~ 

73. In actions for trespass to land, the close or place in which, 
&c., must be designated in the declaration by name or abuttals, 
or other description, in failure whereof the plaintiff may be 
ordered to amend with ‘costs, or give such particulars as the 
court or a judge may think reasonable. 

74. In actions for trespass to land, the plea of Not Guilty shall 
operate as a denial that the defendant committed the trespass 
alleged in the place mentioned, but not as a denial of the plain- 
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tiff’s possession or right to possession of that place, which, if in- 
tended to be denied, must be traversed specially. _ ; 

75. In actions for taking, damaging, or converting the plain- 
tiff’s goods, the plea of Not Guilty shall operate as a denial of 
the defendant having committed the wrong alleged, by taking, 
damaging, or converting the goods mentioned, but not of the 
plaintiff’s property therein. 

76. A plea containing a defence arising after the commence- 
ment of the action may be pleaded together with pleas of defence 
arising before the commencement of the action, provided that 
the plaintiff may confess such plea, and thereupon shall be enti- 
tled to the costs of the cause up to the time of the pleading of 
such first mentioned plea. 

"7. When a plea is pleaded with an allegation that the matter 
of defence arose after the last pleading, the plaintiff shall be at 
liberty to confess such plea, and shall be entitled to the costs of 
the cause up to the time of pleading such plea, provided that 
this and the preceding rule shall not apply, to the case of such 
plea pleaded by one or more only out of several defendants. 


NTTT. Replevin. 


78. In actions for the replevin of property under the statutes 
of this State, the writ and summons shall be made returnable as 
process in other actions, and the proceedings therein shall be 
had as in other cases, except where otherwise prescribed by 
statute. 

NIV. Mandamus and Quo Warranto. 

79. The Circuit Courts being “empowered to issue writs of man- 
damus and quo warranto in vacation as well as in term,” (Chap. 
1561, Sec. 2, Laws of Fla.,) will prescribe the time for the re- 
turn of process and the filing of the pleadings in each case as it 
arises. In the exercise of this discretion the j udge will have 
due regard for the rights of the parties, and will regulate the 
practice so as to secure as speedy a determination of the cause 
as is justified by the circumstances of each case. 


XV. Attachments. Process of Garnishment. Orders attach- 
ing debts due Judgment Debtors by persons within the juris- 
diction of the Court. 


80. Attachments issued upon the institution of a suit and at 
the same time with the summons, shall be made returnable to the 
same rule day to which the summons in the case is made return- 
atle. If issued after the institution of the suit, the attachment 


shall be made returnable to the next rule day after it is issued, 
iften days shall intervene between the day upon which it is is- 
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sued and the next rule day, or to such other rule day as may be 
directed by the plaintiff. The filing of the declaration and other 


in Pleadings in a suit commenced by attachment shall be governed 


by the same rules which govern in ordinary actions, and where 
there is personal service, defaults and judgments in such action 
may be entered as in other actions. Where the service is by pub- 
lication, the plaintiff shall be held to file his declaration on the 
day named in the publication for the appearance of the defen- 
dant, and the defendant shall be held to enter his appearance 
upon the next rule day thereafter, and to file his plea upon the 
next succeeding rule day as in other actions, and the subsequent 
course of pleading shall be as in other actions. Detaults may be 
entered as in other cases, and in case of default in appearance 
and in filing a plea, the plaintiff may thereupon apply to the 
court, if in term, or to the judge, if in vacation, for final judg- 
ment in accordance with the provisions of the statute in such 
case made and provided. (Section 8, Chapter 1938, Laws of 
Florida.) Upon such-judgment, execution may issue in accord- 
ance with law. 

81. Attachments or garnishments of debts due and owing to 
judgment debtors by persons residing within the jurisdiction of 
the court, are regulated by the next succeeding rule. These at- 
tachments or garnishments are controlled by the provisions of 
Sections 64-5-6-7 of Chapter 1096, Laws of Florida. 

All other writs of garnishment, whether issued before or 
after judgment, shall be returnable to rule days in the same 
manner as are writs of summons in ordinary actions. The 
garnishee shall be held to enter his appearance upon the rule 
day to which the writ is returnable. In case of his failure 
so to do, his default may be entered, and thereupon a “ judg- 
ment by default ” may be entered at the time in which judgment 
upon such default may be entered in ordinary actions. Such 
judgment shall be in the form authorized by law, (Thomp. Dig., 
par. 1, page 373,) and shall be in amount equal to the judgment 
debt and costs, in case it is a garnishment upon a judgment, and 
in case it is a garnishment issued befpre fina! judgment, then 
for the amount stated in the cause of action with interest 
thereon. Upon the entry of such judgment, a scire facias shall 
issue against such garnishee in the form authorized by law, 
(Thomp. Dig., par. 1, page 373,) returnable to the next succeed- 
ing rule day, if ten or more days shall intervene between such 
day and the date of issuing the same, or to any subsequent rule 
day at the option of the plaintiff. In case of failure to appear 
at such rule day, the clerk shall enter such default, as well as an 
order confirming such prior judgment, and in ten days thereafter 
may issue execution. In case the garnishee shall enter his appear- 
ance to the writ of garnishment or to the scive facias, he shall be 
held upon the next succeeding rule day to file a statement under 
oath, in which he shall answer as to the matters inquired of in the 
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grit of garnishment. Failing so to do, the clerk shall enter such 
default, and at the same or any subsequent rule day shall, upon 
motion of the plaintiff, enter an order confirming such judgment 
before entered, upon which execution may issue as in other cases. 
Should the garnishee appear, and, by his statement filed under 
oath, admit any indebtedness, or that he has or had at the time 
of service of said summons any goods, moneys, chattels or effects 
in his or her hands belonging to said defendant or defendants, 
and the plaintiff is satisfied with the statement, then the court 
may, at the next term, enter a judgment against such garnishee 
for the amount so confessed, and execution may issue as in other 
cases against said garnishee. It, however, the plaintiff is not 
satisfied with the statement of the garnishee, he shall, on the 
same or ary subsequent rule day, file a statement traversing the 
allegations of the garnishee in such particulars as he desires, and 
the issue thus made shall stand for trial at the next term of the 
court. 

In case the garnishment is issued before final judgment, (Chap. 
1100, Laws of Florida,) no money shall be paid to the plaintiff 
in the original suit until atter judgment therein in his favor. 

82. Where the party owing the judgment debtor is within the 
jurisdiction of the court, the order directing the person upon 
whom the attachment of a debt due to the judgment debtor has 
been or is to be served to appear and show cause why he should 
not pay the judgment creditor the debt due from him to the 
judgment debtor, shall specify the amount of the judgment debt, 
shall be made returnable to rule days as writs in ordinary actions, 
and shall be served and returned in like manner. Upon the service 
of the order, the party owing the debt, in the event he does not 
dispute the debt, may pay into court the amount due from him 
to the judgment debtor, or an amount equal to the judgment 
debt. Such payment to be made to the clerk of the court. In 
the event he disputes the debt, he shall be held to enter his ap- 
pearance upon the return day of the order or upon or before 
that day to enter a statement that he disputes the dett claimed 
to be due from him to the judgment debtor. Upon failure to 
enter his appearance or to file such statement on or by the rule 
day to which the order is returnable, the clerk shall enter such 
default, and the judge may, upon such rule day or at any time 
thereafter, order execution to issue from the clerk’s office, and 
such execution may issue at any time after the expiration of ten 
days from the making of such order against such person owing 
the judgment debtor for the amount of the debt and costs of 
suit. In case an appearance is entered, or such statement is filed, 
or the party does not admit the debt to the extent that it is due 
in the opinion of the judgment creditor, he may cause a writ to 
be issued directed to the party owing the judgment debtor, call- 
ing upon him to show cause why there should not be execution 
against him for the alleged judgment debt, or for the amount due 
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by him to the judgment debtor if it is known to be less than the 
judgment debt, and for costs of suit. Such writ shall be return- 
able to the next or any subsequent ruie day after the appearance 
is entered or statement filed, and shall be served and returned as 
other writs upon the institution of an action. The judgment 
creditor shall be held to file his declaration upon the rule day as 
prescribed in ordinary actions. The defendant shall be held to 
appear to this writ on the rule day to which it is returnable, and 
in case of default, there may be judgment. The defendant ‘shall 
be held to file his ’plea or demurrer on the next succeeding rule 
day thereafter, and the subsequent pleadings shall be as in other 
actions, and like judgments for defaults in pleading, and other 
proceedings may be had in this case as in other actions. The 
final judgment in such proceeding shall be that the judgment 
creditor shall have execution against the person owing the. judg- 
ment debtor for the amount of. the debt due, with costs of suit, 


if the debt due does not exceed the judgment debt, and if it does 


exceed the judgment debt, then for an amount equal to said 
debt, with costs of suit. 

The following forms may be used under this rule. Any va- 
riance therefrom shall not affect the regularity or validity of the 
proceeding, if the form used conforms to the law and the rules 
of court controlling the subject : 


Form of order attaching debt and order to show cause, under 
Section 64, Chapter 1096, Laws of Florida. 


Tue STATE OF FLoripa. 
To E. F. GReetine: 
In the Circuit Court, 


Judicial Circuit, 
County. j 








Wuereas, A. B., on the day of- A. D. 187 
covered in our said court a judgment against C. D. for the sum 
of: dollars —cerits; And Whereas, Said A. B. [or G., 
“ his attorney,” as the case may be,| has made an affidavit betore 
the clerk of our said court that said judgment is still unsatisfied, 
and that you, the said E. F., are indebted to the said C. D., and 
are within the jurisdiction of the court. 

Now, therefore, it is ordered that all debts owing or accruing 
from you to the said C. D. are attached to answer the said judg- 
ment which A. B. recovered against C. D., as aforesaid, the same 




















being for the sum of———dollars and———cents. 
It is further ordered that you appear before our said court, at 
the clerk’s office, in the of- on the first Monday in 





—next, the same being a rule day of our said court, and 
show cause why you should not pay the said A. B. the debt due 
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from you to the said C. D. or so much thereof as may be sufti- 
cient to satisfy the judgment debt aforesaid. 


[L. s.] Witness, &e., &e. 


Nore.—Take notice that the service of this order binds such 
debts in your hands, that you may pay the amount of such debt, 
or so much thereof, as is necessary to pay the judgment debt to 
the clerk of this court, and that if you do not enter an appear- 
ance on the rule day stated or upon or before that day file a 
statement disputing the debt, an order awarding execution 
against you will be entered, and execution will issue for the 
amount of the judgment debt. 





, Clerk, &c. 
Form of Fi. Fa. under Section 66 : 
Tue Srate oF Froripa. 
To all and every the Sheriffs of the State of Florida, GrreeEtine : 


We command you that of the goods and chattels, lands and 
tenements of E. F., you cause to be made the sum of ——dol- 
lars and——cents, being the amount of (or part of the amount 
of, if the debt be more than the judgment debt,) a debt due from 
the said E. F. to C. D., heretofore attached in the hands of the 


said E. F. by an order of the Circuit Court for the county of 





in the circuit, dated the day of——,, A. D. 
187——-, pursuant to the statute in such case made to satisfy [or 
if the debt be less than the judgment debt, say towards satisfy- 
ing, | dollars and——-—cents, which A. B. lately, in our said 
court, to-wit: on the day of——A. D. 187 , recovered 
against the said C. D., whereof the said C. D. is convicted, to- 
gether with the sum of————dollars and————cents in addition 
thereto, the same being the costs of this proceeding against the 
said E. F., and the costs of this writ and your proceedings here- 
on, and that you have the said sums of money before the judge 
of our said court at————, when this writ is satisfied, to render 
unto the said A. B. the sums aforesaid, and have then and there 
this writ. 

[L. s.] Witness, &c. 














Form of writ under Section 67 : 


Tue Srate oF Forma. 


To E. F. Greerine: 


We command you personally to be and appear before the Cir- 
—Circuit in the county of———on the 
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first Monday in———next, at the clerk’s office, in the 


ot 
to show cause why <A. B. should not have execution 








against you for —dollars and —cents, being the amount 
(ov part of the amount, as the case may be,) of a debt due from 
you to C. D. to satisfy, (ov towards satisfying, as the case may 








be,) dollars and —cents, which, on the——day of—— 
A. D. 187 , the said A. B., by a judgment of our said court, 





recovered against the said C. D., and for costs of suit in this 
behalf. Take notice that in default of your appearance, the said 
A. B. may proceed to execution. 


ju. s.] Witness, &e. 
Form of declaration upon writ under Section 67: 


—Judicial Circuit, 





Circuit Cucrt or Fioripa, 


To——Rule Day, A. D. 187—, ———County : 





A. B., by —, his attorney, (ov “in person,” as the case 
may be,) sues E. F. by a writ issued out of this court in these 
words: [copy the writ,] and the said E. F. has appeared to the 
said writ, and the said A. B., by his attorney aforesaid, (or * in 
person,” as the case may be,) says that the said debt due from 
the said E. F. to the said C. D. is for (here state the debt as in a 
declaration in ordinary cases,) and the said A. Bb. prays that 
execution may be adjudged to him accordingly jor the said sum 








of: —dollars and —cents, and for costs in this behalf. 
Form of plea under Section 67 : 
Ix true Crrevurr Covrt or Fiorma. 
Judicial Circuit, 
‘To—Rule Day, A. D. 187—. 
———County, to-wit: 
The defendant, E. F., by-———, his attorney, (07 “in person,” 


as the case may be,).says that he never was indebted to the said 
C. D., as alleged, [or plead such other defence or several defences 
as in other cases.) 


Form of judgment for plaintiff under Section 67: 


[The same as in ordinary cases to the statement of the judg- 
ment which may be thus:] Therefore, it is considered by the 
court that the said A. B. have execution against the said E. F. 
for the said —dollars and —cents, the amount (o7 part 
of the amount, as the case may be,) of the said debt due from 
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him to the said C. D. to satisfy (or towards satisfying, if the 
debt be less than the judgment debt,) the said —dollars and 
———cents, which the said A. B., on the——day of. —, A. 
D. 187—, by the judgment of this court, recovered against the 
said C. D., and it is further considered that the said A. B. do 
recover against the said E. F. ———dollars and———cents, 
costs of suit in this behalf. 








Fi. Fa. upon judgment for plaintiff under Section 67 : 
Tue Srate or Fioripa. 
To all and every the Sheriffs of the State of Florida, Greerine : 


We command you that of the goods and chattels, lands and 
tenements of E. F., you cause to be made the sum of———dol- 
lars and———cents, the amount, (07 part of the amount, as the 
case may be,) of a debt due from the said E. F. to C. D. to sat- 
isty (or towards satisfying, as the case may be,)———vollars 
and———cexts, which A. B., on the——day of———, A. D. 
18s7—, (date of judgment against judgment debtor. ») by the judg- 
ment of the Circuit Court of the State of Florida for the—— 


Judicial Circuit tor the County of ———, recovered against the 
said C. D., and that you also cause to be made the additional 
sum of———dollars and———cents, which, in ot said court, 


were adjudged to the said A. B. for his costs of suit which he 
hath been put to on occasion of our writ sued out against the 
said E. F. at the suit of the said A. B. in that behalf, as well as 
the costs of this writ and your proceedings hereon, and that you 
have the said sums of money before the judge of our said court 


at———, when this writ is satisfied, to render unto the said A. 
B. the sums aforesaid, and have then and.there this writ. 
[u. s.] Witness, &e. 


NVI. Ejectinent. 


83. The rules controlling the issuing of summons, filing of 


declaration and other pleadings upon the part of parties, shall 
be applicable to actions of ejectment. The writ of summons 
shall be issued to the persons in possession, and to all persons 
claiming adversely or entitled to defend the possession of the 
property claimed. The property shall be described in a state- 
ment to be filed with the praecipe with reasonable certainty, and 
the amount claimed on account of mesne profits and of whom 
claimed, shall also be stated therein. A copy of this state- 
ment shall be annexed to the writ and shall be served with it. 
Any other person not named in the writ shall by leave of the 
court or judge, granted upon any rule day or in term, be allowed 
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to appear and defend on filing an affidavit showing that he jig jp 
possession of the land either by himself or his tenant. 
vere 84. Any person appearing to defend as landlord In respect of 
landlord. property whereof he is in possession only by his tenant, shall 
state in his appearance that he appears as landlord and such 
person shall be at liberty to set up any defence which a landlord 
appearing in an action of ejectment has heretofore been «allowed 
to set up. 
Ae _ 85. Any person appearing to such writ shall be at liberty to 
part of property limit his defense to a part only of the property mentioned in 
the writ, describing such part with reasonable certainty in a 
notice to be served upon the plaintiff or his attorney, and then 
filed in the cause. An appearance confining the defence to no 
part, shall be deemed an appearance to defend for the whole. 
Costs in case = 86, If a plaintiff in ejectment be non-suited at the trial or 
of nonsuit or aig eee ° ° 
dismissal. the suit is dismissed on motion of the defendant, the defendant 
shall be entitled to judgment for his costs of suit. If the plain- 
a een , efen- tiff in ejectment appear at the trial and the defendant does not 
faul forappear- appear, the plaintiff shall be entitled to proceed as in other 
ance at trial. Defaults i rae 1 pleading av b BR 
Defanite in CSCS: Defaults in appearance and pleading may be entered in 
earance and ejectment as in other cases, but no final judgment for the plain- 
eading. tiff in such action shall be taken except in term. 


XVII. Parties in Ejectment. 


Death ofone 87. In case of the death of one or more of several plaintiffs 
oral nisintifs. in ejectment, where the right. does not survive to the remaining 
plaintiffs, the action may proceed at the suit of the surviving 
How action plaintiff for such share of the property as he claims, or the 

may proceed ° " . seb : 
thereon. legal representative of the deceased plaintiffs may, upon the sug- 
gestion of the death and the filing of a certified copy of his 
sontaren “Pic. letters testamentary or of administration, be made a party plain- 
ceased plaintifis tiff upon any rule day either upon his own motion or upon the 
= motion of the surviving plaintiff. Such order may be entered 
by the clerk at a rule day or by the court in term. <A copy of 
the order making him a party shall be served upon the defen- 

dant. 

Death of one =. 88, In case of the death of one of several defendants in 


ofseveraldefen- . , pe ° 
dants who de- ejectment who defend jointly, a suggestion may be made of the 


fend jointly. death, and the action may proceed against the surviving defen- 
Proceedings “ant to judgment and execution against him, or an order making 
thereon. the legal representative of the deceased a party may be entered 


by the clerk at any rule day upon the filing of a certified copy 
of the letters testamentary or of administration. The legal 
representative shall be held to file the next pleading due, if any, 
‘at the rule day following ten days after a service of a copy of 
such order upon him. 

defendant 989. In case of the death of a sole defendant or of all the 
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arties as in other actions. (See Rule 36. As to time of plead- 
ing, see Rule 92.) 

90. In case of the death of one of several defendants in 
ejectment, who defends separately for a portion of the property 
for which the other defendant or defendants do not defend, the 
same proceedings may be taken as to such portion as in the case 
of the death of a sole defendant, (see Rule 36, and as to pleading 
see Rule 92,) or the plaintiffs may proceed against the surviving 
defendants in respect to the portion of the property for which 
they defend. 

91. In case of the death of one of several defendants in 
ejectment, who defends separately in respect of property for 
which surviving defendants also defend, it shall be the duty of 
the court in term, or the judgein vacation, to allow the legal 
representative of the deceased defendant to appear and defend 
on such terms as may appear reasonable and just. The court, 
or judge, in such case shall fix the time of pleading. If no such 
appearance is made, then the plaintiff upon suggesting the death 
and filing a copy of letters testamentary or of administration, 
may either have an order making such persons parties, sach 
order to be granted upon a rule day by the clerk, upon previous 
notice, or he may proceed against the surviving defendant or 
defendants to judgment and execution. (As to time of pleading 
see Rule 92.) 

92. In all cases in ejectment where upon the death of a defen- 
dant his legal representative has been made a party at the 
instance of the plaintiff (see Rules 89, 90, and 91,) the time for 
appearance and pleading by such legal representative shall be 
the same as prescribed in actions generally by Rule 36, unless it 
is otherwise provided by these rules, or by law. 

93. A sole plaintiff, or one of several plaintiffs in ejectment, 
may discontinue his action as to one or more of the defendants, 
upon sach terms as the judge or court may direct. 

94, In all cases where the rules as to making parties in other 
actions cannot be made applicable to actions of ejectment and 
there is no rule in ejectment, or statute controlling the subject, 
then the persons may be made parties upon motion and notice, 
in such manner and upon such terms’ as the judge may direct. 

95. If in any case there should bea person in interest or 
possession, other than the executor or administrator of the 
deceased plaintiff or defendant, who should be made a party 
plaintiff or defendant to the suit, he may be made a party, after 
such notice and such manner, and upon such terms as to pleading 
as the court or judge may direct. Such order may be made in 
vacation as well as in term. 

96. Where the plaintiff recovers in ejectment, he may have 
one writ of execution, embracing a habere facias possessionem 
for the possession, and a fieri facias for his damages and costs, 
or he may if he so elects have separate writs, one a writ of habere 
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ACTIONS, 


Jacias possessionem for the possession, and a separate writ of 
Jieri facias for his damages. 


XVII. Bill of Exceptions, Appeal srom Common Lay 
Judgments, Writs of Error, and “* copies of proceedings” j; 
causes. 


97. The bill of exceptions shall be made up and signed during 
the term of the court at which the verdict is rendered or trig! 
had, unless by special order further time is allowed. In ease 
such special order is made, it shall be entered in the minutes, 
and in making up the bill of exceptions the fact that such ay 
order was made shall be mentioned therein, or shall otherwise 
appear in the record. 

98. Except in cases where the bill of exceptions is made; aj 
from memoranda in writing of the exceptions taken in pa; 
court containing the evidence upon which they are based as 
reduced to writing in open court, and approv ed by the judge at the 
time, the bill of exceptions shall be made up and settled upon no. 
tice to the adverse party. Should he fail to appear at the time 
specitied in the notice, the judge shall proceed to settle and sign 
the exceptions in his abser ce. 

99. Whenever it is necessary to insert in a bill of exceptions 
depositions of witnesses taken upon interrogatories, each inter- 
rogatory and its answer shall be entered consecutively, and not 
all of the interrogatories preceding all of the answers, or the 
substance of the whole or of such part of the testimony of each 
witness as is proper may be inserted without the interrogato- 
ries and answers thereto, if so agreed by the parties or their 
attorneys. ‘The commission as well as the instructions and al! 
other papers connected with the deposition, except as above 
directed, in the case of interrogatgries and answers, shall be 
omitted unless some question has been raised and the decision 
or order of court made thereon has involved a consideration ot 
such papers and it is necessary that they should be inserted in 
the bill of exceptions for the consideration of the Supreme Court. 
In case of a violation of this rule, all additional costs occasioned 
thereby both in the Circhit and Supreme Courts, shall be taxed 
against the appellant or plaintiff in error. 

100. When an appeal is applied for in térm time, the applic- 
tion shall be made in open court by the party taking the appeal, 
and the clerk of the Court shall make an entry upon the minute 
book stating that such application was made in open court. 
(Thomp. Dig . 446, Sec. 3,.) Where the appeal is applied for ani 
entered in vacation, the application shal] be made in writing, 
shall be signed by the party or the attorney of the party taking 

the appeal, and shall be filed with the papers in the cause. 

Such applications for and entries of appeal may be in the 
sollowing forms : 
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Crrcvuir Court, .——— Jupiciat Crrcurr, 
— County, ———— Term A. D. 187— 





A. B. } 
vs. 
©. D.) 
And now at the term of the cours aforesaid comes the defen- 
dant by ———-—— his attorney, and in open court applies for 
and enters his appeal from the judgment herein rendered to the 


Supreme Court of the State of Florida, to be held at the City 
of Tallahassee on the ———— day of ———-— A. D. 187— 


—————. Defendant’s Attorney. 


Circurr Courr, ——-—— Jupicrat Crrcurt, 
———— County, ———— Term A. D. 187— 
A. B. ) 
vs. 
C, D.) 

And ‘now upon this ——— day of ——-——— A. D. 187— 
after the expiration of the term at which judgment was render- 
ed in this cause, to wit : the ——-—— term A. D. 187— of this 
court, which expired on the ——— day of ————— A. D. 


187— comes the defendant by his attorney and applies for and 
enters his appeal from said judgment to the Supreme Court of 
the State of Florida, to be held at Tallahassee on the ——— day 
of ——_——— A. D. 187— 


: ————— Defendant’s Attorney. 


101. When an appeal is entered in the Cireuit Court in a 
common law action, the appellant at the time of entering the 
appeal shall apply to the clerk of the Circuit Court from which 
the appeal is taken, or upon the filing of the transcript of the 
proceedings in the Supreme Court shall apply to the clerk of 
that court to issue a citation requiring the appellee or respon- 
dent to be and appear at the term of the Supreme Court to 
which the appeal is returnable, to show cause if any he can why 
the judgment should not be reversed. Such citation shall be 
served and returned in the same manner and with the like 
affect asa writ of scire facias ad andiendum errores upon a writ 
of error sued out. (Thomp. Dig. 447, Sec. 6.) 

This rule shall not apply to appeals which have been entered 
in open court during the term in which the judgment was ren- 
dered. 

102. An original paper in the Circuit Court should not be 
sent up to the Supreme Conré in any case, unless for some 
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= be day special reason an inspection of the original paper is deemed 
may be sent to necessary, in which event such original paper shall be transmitted 
Supreme Court. by the clerk of the Circuit Court to the clerk of the Supreme af 
Court upon an order of the judge of the Circuit Court or of one 
of the justices of the Supreme Court. 
103. Appellants, plaintiffs in error, and clerks of the Cireuit 
Court in making “copies of proceedings” in actions at law {li 
for the Supreme Court, and attorneys in framing bill of excep. 
tions, will conform, as near as may be, to the following form. | 
Any variance from these or any other forms prescribed in these } th 
rules shall not vitiate the varied forms, if they are otherwise — 
correct in matter of substance and regular: ple 





orm of copy Form of “copy of proceedings” (embracing a bill of excep. 
of proceedings Sons 2 acs 7 * 
‘rea tions,) where the appeal is entered by the defendant: 

of record where 


























eppcat Nae Pleas in the Circuit Court of the State of Florida ye 
embracing a for the Judicial Circuit, in and the 
 aeaaaaal for the county of , in a Certain fig 

cause therein, wherein is_plain- 

tiff and is defendant. 

Hate of filing be it remembered that on the ——— day of in 
epee —_—sthe year of our Lord one thousand eight hundred and seventy the 
came plaintiff in the case aforesaid, by ” 
his attorney, and filed in the clerk’s office of the og 
Circuit Court aforesaid his praecipe for a summons ad respon- Co 
. dendum in the words and figures following, to wit : ? a 
Pvaecipe. [Here insert Preecipe. | a 


Summonsand Whereupon a summons ad respondendum issued from the 
endorsements — Glerk’s office aforesaid, which, with the return and endorsements 

















here if 
a thereon, is in the words and figures following: . “ea 
HIS | 
{Here insert the summons and the .endorsements of service, return and fina 
filing. | or t 
If 
late of filing And afterwards, to wit: on the ——— day of in slea 
declaration. ‘the year of our Lord one thousand eight hundred and seventy pres 
the plaintiff by his attorney filed in the clerk’s office afore- Jury 
said his declaration in the words and figures following, to wit: ' 
. < 
{Here insert declaration. | ol ¢ 
tert 

‘ | ; . 
Dateofand And upon the same day [or afterwards, to wit on the ——— “d 
—ae day of in the year of our Lord one thousand eight es 
Gant. hundred and seventy as the case inay be| the defendant wr 
by his attorney —————— entered his appearance herein. “ 





And afterwards, to wit : on the — day of ————-— in 
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the year of our Lord one thousand eight hundred and seventy 
_—the said defendant by his attorney filed in the clerk’s office 
aforesaid his plea in the words and figures following : 


[Here insert plea. | 
{If a demurrer is interposed to the plea, then the entry will be as follows : 


And afterwards, to wit: on the ——— day of — in 
the year of our Lord one thousand eight hundred and seventy 
—, the plaintiff by his attorney filed his demurrer to the said 
plea in the words and figures following, to wit : 


(Here insert Demurrer.) 


And afterwards, and on the day of —— in the 
year of our Lord one thousand eight hundred and seventy 
the defendant filed his joinder in demurrer in the words and 
figures following : 








(Here insert joinder.) 








And afterwards, to wit: on the day of — in 
the year of our Lord one thousand eight hundred and seventy 
— and after due notice given, the said demurrer came on 
to be heard before the Hon. Judge of the Circuit 
Court aforesaid, and after argument thereon, the following judg- 
ment (ov order as the case may be) upon the demurrer was ren- 
dered. 





(Hlere insert Judgment upon Demurrer.) 


if the court decides against the sufficiency of the plea, and the defen- 
dant, not desiring to amend or to interpose a new defence, wishes to rest 
his case upon the plea, he must not amend or plead over, but must accept 
final judgment upon the demurrer, from which judgment he may appeal, 
orto it he may prosecute a writ of error. 


If no demurrer is interposed, then enter the replication and subsequent 
pleadings (until! the issues are formed,) in the same manner as is above 
prescribed for the declaration and plea. The trial of the issues, by the 
jury, will then be entered thus : 


And afterwards, to-wit: on the--—day of———, in the year 
ofour Lord one thousand eight hundred and seventy—, at a 
term of the Cireuit Court of the———J udicial Circuit in and for 





the county aforesaid, held at the of: came the said 
plaintiff and the said defendant by their respective attorneys. 
and thereupon came a jury, to-wit: [ere insert names of jurors] 
who, being duly elected, tried and sworn the truth to speak upon 
the issnes joined, having heard the evidence, the charge of the 


35 


Date of filing 
plea. 


Form of entry 
where a demur- 
rer is interpo- 
sed. 


Entry"of de 
murrer. 


Entry of join- 
der. 


Entry of hear 
ing of and judg- 
ment upon de- 
murrer. 


_ Entry of rep 
lication and sub 
sequent plead- 
ings. 


Entry show 
ing empanelliny 
ofjury and the 
trial of the 
cause. 











Entry of ver- 
diet. 


Entry of judg- 
ment upon ver- 
dict. 


Motion in ar- 
rest of juds- 
ment, how en- 
tered. 


Judzpient 
upon verdict. 


Forms of en- 
iry of a tender 


ofa bill of ex- 
veptions. 


When excep- 


tions are settled 
and signed an- 


ring the term. 





RULES OF CIRCUIT COURY IN COMMON LAW ACTIONS, 


court and the argument of counsel, and having considered of 
their verdict, upon their oaths do say: 


| Here insert verdict of the jury as written. If there is no motion in arres; 
of judgment made and dispose? of, then enter the judgment of the 


court thus:] 


And upon the same day | or atterwards, to-wit : on the-——day 
of: , in the year of our Lord one thousand eight ‘hundred 
and seventy—] the judgment of the court upon the said verdict 
was entered in the words and figures following, to-wit: 





| Here insert the judgment. If there is 2 motion in arrest of judgment, then 
it should be entered after the entry of the verdict, and before judg- 
ment, thus :| 


Upon the rendition of which said verdict, the said defendant, 
by his attorney, entered a motion in arrest of judgment in the 
words and figures following, to-wit : 


{Here insert motion.] 


Which said motion being considered by the court, an order 
overruling and denying said motion, in the words and figures fol- 
lowing, was made: 


| Here insert order. Then will follow the judgment of the court upon the 
verdict thus :] 


Whereupon judgment upon the said verdict was entered by 
the court in the words and figures following, to-wit : 


{Here insert judgment. Then tollows the bill’of excepiions. If the excep- 
tions taken during the progress of the cause are made up and signet 
during the term, the entry will be thus :] 





And during the same term and upon the day of-——, in 
the year of our Lord one thousand eight hundred and seventy— 
the said defendant made up and tendered [in case the exceptions 
were not reduced to writing as required by rule 98, during 
the progress of the cause, ther say after due notice to the ad- 
verse party] his bill of exceptions, which were settled and signed 
>y the judge and ordered to be made a part of the record, which 
said bill of excepticns is in the words and figures following, 


1O-wit : 


Here insert bill of exceptions. lr she exceptions are made up after term 
by virtue of a special order to tbat effeet, the entry will be thus :] 


And atter the expiration of said term, to-wit : on the——day 
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of. , in the year of our Lord one thousand eight hundred 
and seventy—, by virtue of a special order to that effect made, 
the said defendant made up and tendered [in case the exceptions 
were not reduced to writing as required by rule 98, during the 
progress of the cause, then say after due notice to the adverse 
party,| his bill of exceptions, which were settled and signed by 
the judge and ordered to be made a part of the record, which 
said bill of exceptions is in the words and figures following, to- 
wit : 





(Here insert Bill.) 


orm of Bill of Exceptions: 





In the Circuit Court of Florida, ~——- Judi- 
cial Circuit sitting in and for the county of 
. term, A. D. 187—. 





Be it remembered that at a term of the Circuit Court of the 
Judicial Circuit of the State of Florida, for the county of 
———, held at on the day of———, in the year of 
our Lord one thousand eight hundred and seventy—, a cause 
therein pending, wherein—————was plaintiff and—————was 
defendant, came on to be heard before the Hon. , Judge 
of said Circuit Court, at which day came the said parties by their 
respective attorneys. [Jn the event there is a motion for a con- 
tinuance before trial, and there has been an exception taken to the 
ruling of the court thereon, here sct it out thus:] And the said 
defendant moved the court to continue the said cause to the next 
regular term of the court upon the following grounds, viz: (here 
insert grounds) and filed the following affidavit: (here insert affi- 
davit.) To the granting of which motion the said plaintiff did 
then and there object, because [here insert in brief the objection 
urged | and the said judge did then and there deliver his opinion 
and decide that the continuance should not be granted, and over- 
ruled said motion. To which said decision and ruling of said 
judge the defendant, by his attorney, did then and there except. 

(Lf any other motion, the ruling upon which can be reviewed 
upon appeal, before trial or before the jury is sworn, is made, over- 
ruled, and the ruling is excepted to, it should be inserted in a 
manner similar to that here stated in the instance of a motion 




















for a continuance.) 


And thereupon the said issues‘in manner aforesaid joined 
between the said parties vame on to be tried, and the ju- 
tors of the jury aforesaid, whereof mention is within made, 
being called, likewise came and were sworn to try the said 
issues in manner aforesaid joined, and thereupon the plain- 
tiff, to maintain the issues on his part, produced and offered 
in evidence a certain promissory note, [or other writing, setting 
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out a copy of it,| but to the reading of the same in evidence 
the attorney for the said defendant did then and there object, 
because, &c., (state the objection,) but the said judge did then 
and there deliver his opinion and decide that the objection ought 
not to. be allowed, and that the said writing ought to be admit. 
ted in evidence on the part of the said plaintiff, and thereupon 
permitted the said writing to be read in evidence on the part 
of the plaintiff, to which said opinion and decision the attorney 
for the said defendant in his behalt did then and there except. 

And the said plaintiff, by his attorney, further to prove the issue 
in his behalf, then and there produced as a witness one J. K., and 
offered to prove by him that, [stating what was intended to be 
proved by the witness,] but to the admission of the said J. K. as a 
witness [or to the admission of the said matters so offered to be 
proved and given in evidence, ] the attorney for the said defendant 
did then and there object, because, [stating the objection, | but the 
said judge did then and there deliver his opinion and decide that 
the said objection of the said defendant ought not to be allowed, 
and that the said J. K. ought to be admitted to testify, &e., [or 
that the said matter so offered in evidence cught to be admitted 
and received in evidence,] on behalf of the said plaintiff. To 
which opinion and decision of the said judge the said defendant, 
by his attorney, did then and there except. 

And the said judge, the said parties having concluded and sub- 
mitted their testimony and the several matters aforesaid, did then 
and there give his opinion and deliver his charge to the jury that, 


&c., [stating particularly and separately each specific portion of 


the charge to be excepted to ; and after each such portion repeat- 
ing the exception, as follows :| To which said opinion and charge 
of the court the said defendant, by his attorney, did then and 
there except. _ 

And the said judge, uncer the charge and with the directions 
aforesaid, submitted the said issue and the evidence so given on 
the said trial to the jury, and the jury aforesaid then and there 
gave their verdict for the said plaintiff for the sum of —-——— 
dollars damages. 


(When the appeal or writ of error is prosecuted upon the ground that a 
motion for a new trial is improperly denied, and that motion is made upon 
the ground that the verdict is contrary to the law and the evidence, then 
all of the evidence and the charge of the court, with the exceptions to the 
charge, should be embraced in the bill of exceptions. In such case, the 
preceding form will be varied to conform to the rule, and the whole of the 
testimony of each witness will be set forth as it occurred upon the trial, 
embracing the testimony of every witness for each party, as well as all 
other evidence introduced upon the trial. In such case, and in every case 
in which a motion for a new trial is overruled and the ruling is excepted 
to, after entering the rendition of the verdict as above, and before noting 
the fact of rendering judgment as below, proceed thus :) 


And the said defendant, by his attorney, then and there, at the 
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term of the court aforesaid, did enter in writing and submit to 
the said court his motion that the said verdict be‘set aside, and 
that a new trial be granted, |or his motion in arrest of judg- 
ment,| for reasons following, to-wit : [stating the grounds of the 
motion.| And the said motion coming on to be heard on the 
—day of: , at the term aforesaid, [or at a subsequent 
term,.tf the hearing of the motion shall have been postponed,]| 
the said court did consider and decide that the said motion 
should not be granted, to which decision the said defendant, by 
his attorney, did then and there except. 

Whereupon the court aforesaid, on the——day of. , A. 
D. 187—, at the term aforesaid, did render judgment in favor of 
the said plaintiff and against the said defendant for the sum of 
dollars damages and dollars costs, as appears of rec- 
ord, and inasmuch as the said several matters objected to or 
insisted upon and considered by the court do not appear by the 
record of the verdict and judgment aforesaid, the said defendant, 
by his counsel aforesaid, did then and there [or in case by special 
order further time has been allowed and the bill has been made up 
after term, then say: did on the—-day of ——, A. D. 187—, after 
the expiration of the term of court aforesaid, by virtue of a special 
order herein made,]| propose this his bill of exceptions to the said 
opinions and decisions of the said judge and request him to sign 
the same, according to the form of the statute in such case made 
and provided, which-is done this day of: , A. D. 187—. 























? 


Judge of the Circuit Court-———, 
Judicial Circuit of Florida. 


(After the bill of exceptions will follow the entry of appeal. If the appli- 
cation for and entry of the appeal is in term, then proceed as follows :) ° 


And the said defendant, during the said term, in open court 
applied for and entered his appeal from the said judgment to 
the Supreme Court of the State of Florida, which said entry of 
appeal is as follows: 


(Here insert entry of appeal. If the application and entry are in vacation, 
then proceed thus :) 


And the said defendant, after the expiration of the term of the 
said court at which the judgment aforesaid was rendered, enter- 
ed his appeal therefrom in the clerk’s office in the words and 
figures following : 


Here insert entry of appeal. After the entry of appeal will follow the copy 
of the bond given by the defendant as follows: 


tions. 
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And afterwards (07 upon the same day, as the case may b¢,) 
the defendant filed his bond, which, with the approval thereof. 
is in the words and figures following, to-wit : 


(Here insert bond and approval. Then follows the certificate of the clerk, 
which may be thus :) 


I,— , Clerk of the Circuit Court of the State of 
Florida, Judicial Circuit in and for the county of——, 
do hereby certify that the foregoing pages, numbered from one 
to inclusive, constitute a true copy of all of the proceedings 
and a correct transcript of the record of the judgment in the case of 
» plaintiff, and , defendant, as ap- 
pears upon the files and records of my office. 

















In testimony whereof I have hereunto set my hand 

[v. 8.] and affixed the seal of said court this the——day of 

sabi, , in the year of our Lord one thousand eight 
hundred and seventy—. 








? 


Clerk of the Circuit Court for the county of-———. 


Note.—Where a writ of error is sued out, or the plaintiff 
takes the appeal, the above form must be varied to suit the 
change of circumstances and the different requirements ot law 
applicable to suck proceedings. The bill of exceptions in a crim- 
inal case should be sealed by the judge. Chapter 138, See. 1, 
Laws of Florida. 
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RULES OF PRACTICE 


FOR THE GOVERNMENT OF 


THE CIRCUIT COURTS 


IN SUITS IN EQUITY. 





7ae- 





I. Geneval Rules, Dockets, Order-Book, Motions, Orders, 
Notices. 


Rue 1. The clerk shall keep a General Docket for Chancery 


- Causes, in which all cases shall be entered upon the filing of the 


bill. This docket shall contain memorandum entries showing 
the progress of each case. In the Bench and Bar docket, prepared 
for each term, he shall enter all cases in equity which are undis- 
posed ot. After the discharge of the jury it shall be the duty of 
the Judge of the Circuit Court at each term to call and sound 
the chancery docket. Any cause not disposed of within three 
years from the filing of the Dill shall be dismissed by the court 
at the cost of the plaintiff, unless otherwise directed for cause 
shown. Upon application and notice within a reasonable time, 
not exceeding one year, the cause may be reinstated upon the 
docket, in the discretion of the court, 

2. The Circuit Courts, as courts of equity, are by law deemed 
always open, and may dispose of all motions and grant all orders 
and render all decrees, whether interlocutory or final, either in 
term time or vacation. The clerk’s office shall be open at all times 
for the purpose of receiving, entering, entertaining and disposing 
of all motions, rules, orders and other proceedings, which are 
grantable of course and applied for, or had by the parties or 
their solicitors, in all causes pending in equity, in pursuance of 
the rules hereby prescribed. 

3. All motions, rules, orders, decrees and other proceedings 
made and directed at chambers, or on rule days at the clerk’s 
office, whether special or of course, shall be entered by the clerk 
in an order book, to be kept at the clerk’s office, on the day when 
they are made and directed; which book shall be open at all 
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office hours to the free inspection of the parties in any suit in 
equity, and their solicitors ; and except in cases where personal 
or other notice is specially required or directed, such entry in 
the order book shall be deemed sufficient notice to the parties 
and their solicitors, without further service thereof, of all orders, 
rules, acts, notices and other proceedings, entered in such order 
book, touching any and all the matters in the suits to and in 
which they are parties and solicitors. No notice of the filing of 
any answer, plea, demurrer, replication, or other paper shall be 
necessary to be served upon the opposite party or his solicitor, 
unless such notice is directed by special order of the judge; and 
notice to the solicitors shall be deemed notice to the parties for 
whom they appear and whom they represent, in all cases where 
personal notice on the parties is not otherwise specially required. 
Where the solicitors for all the parties in a suit reside in or near 
the same town or city, the Judges of the Circuit Court may, by 
rule, abridge the time for notice of rules, orders or other pro- 
ceedings, not requiring personal service on the parties, in their 
discretion. 

4, All motions and applications in the clerk’s office for the is- 
suing of mesne process and final process to enforce and execute 
decrees, for filing bills, answers, pleas, demurrers and other plead- ' 
ings ; for making amendments to bills and answers ; for taking 
bills pro confesso ; for filing exceptions, and for other proceed- 
ings in the clerk’s office, which do not by law or by the rules of 
court require an allowance or order of the court or judge, shall 
be deemed motions and applications, grantable of course by the 
clerk of the court. But the same may be suspended or altered 
or rescinded by the judge or court upon special cause shown. 

5. All motions for rules or orders and other proceedings 
which may not be grantable of course, may be made at any time 
before the judge of the court, due notice being given to the ad- 
verse party, and if the adverse party or his solicitor shall not ap- 
pear on the day named in the notice or order of the judge fixing 
the day, or shall not show good cause against the same, the mo- 
tion may be heard by the judge and granted or refused, as the 
right of the matter may seem to him to require. 


IT. Process. 


6. The process of subpeena shall constitute the proper mesne 
process in all suits in equity, in the first instance, to require the 
defendant to appear and answer the exigency of the bill, and un- 
less otherwise provided in these rules, or specially ordered by the 
Circuit Court, a writ of attachment, and if the defendant cannot 
be found, a writ of sequestration, or a writ of assistance to en- 
force a delivery of possession, as the case may require, shall be 
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the proper process to issue for the purpose of compelling obedi- 
ence to any interlocutory or final order or decree of the court. 

7. Final process to execute any decree may, if the decree be 
solely for the payment of money, be by a writ of execution, in 
the form used in the Circuit Court in suits at common law. If 
the decree be for the performance of any specific act. as for ex- 
ample, for the execution of a conveyance of land, or the deliver- 
ing up of deeds or other documents, the decree shall, in all cases, 

rescribe the time within which the act shall be done, of which 
the defendant shall be bound without further service to take no- 
tice; and upon affidavit of the plaintiff; filed in the clerk’s office, 
that the same has not been complied with within the prescribed 
time, the clerk shall issue a writ of attachment against the delin- 
quent party, from which, if attached thereon, he shall not be 
discharged, unless upon a full compliance with the decree and 
the payment of all costs, or upon a special order of the court, or 
of the judge thereof, upon motion and affidavit, enlarging the 
time for the performance thereof. If the delinquent party can- 
not be found, a writ of sequestration shall issue against his estate 
upon the return of non est inventus, to compel obedience to the 
decree. 

8. When any decree or order is for the delivery of possession, 
upon proof made by affidavit of a demand and refusal to obey 
the decree or order, the party prosecuting the same shall be en- 
titled to a writ of assistance from the clerk of the court. 

9. Every person, not being a party in any cause, who has ob- 
tained an order, or in whose favor an order shall have been made, 
shall be enabled to enforce obedience to such order by the same 
process as if he were a party to the cause; and every person, 
not being a party in any cause, against whom obedience to any 
order of the court may be enforced, shall be liable to the same 
process for enforcing obedience to such order, as if he were a 
party in the cause. 


ITI. Process. How Issued, Served and Returned. 


10. No process of subpeena shall be issued from the clerk’s 
office in any suit in equity until the bill is filed in the office. 

11. Whenever a bill is filed, the clerk shall issue a subpcena 
thereon, as of course, upon the application of the plaintiff, which 
shall be made returnable to the next rule day thereafter, unless 
there shall not be ten days intervening between the day of the 
issuing of the same and the next rule day, in which case the 
same shall be made returnable to the rule day in the next suc- 
ceeding month. Where there is more than one defendant, the 


clerk shall issue but one writ of subpena against all of the de- 
fendants, unless otherwise directed by the complainant or his 
solicitor. 

12. The service of all subpeenas shall be by delivery of a copy 
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thereof to such defendant, showing the original at the time of 
such delivery, or to the wife of such defendant, or any person 
above the age of fifteen years, residing in his or her family at the 
time of such delivery, at the dwelling house or usual place of 
abode of such defendant. On the back of the copy of the sub. 
pena such indorsements shall be made as are required by law, 
and the statements and return upon the original subpena shall 
be as prescribed by law. (Thomp. Dig. 451.) 

13. Whenever any subpena shall be returned not executed as 
to any defendant, the plaintiff shall be entitled to another sub- 
pena, toties quoties, against such defendant, if he shall require it, 
until due service is made. 

14. The service of all process, mesne, and final, shall be by the 
proper sheriff or his deputy, or by some other person specially 
appointed by the court for that purpose, and not otherwise ; in 
the latter case the person serving the process shall make affida- 
vit thereof in conformity to law. (Thomp. Dig. 451.) 


IV. Appearance. 


15. The appearance day of the defendant shall be the rule day 
to which the subpeena is made returnable ; provided he has been 
served with the process ten days before that day, otherwise his 
appearance day shall be the next rule day succeeding the rule 
day when the process is returnable. 

16. The appearance of the defendant, either personally or by 
his solicitor, shall be entered in the order book aud docket of 
of chancery causes On the day thereof by the clerk. 


V. Frame of Bills. 


17. Every bill in the introductory part thereof shall contain 
the names and places of abode of all the parties, plaintiffs and 
defendants, by and against whom the bill is brought. The form 
in substance shall be as follows: 





To the Judge of the Circuit Court of: 
the State of Florida, in and for 
cery sitting : 


A. B., of 


Judicial Circuit of 
— County, in Chan- 











» brings this, his bill, against C. D., of 
,and E. F., of —————. And thereupon your 
orator complains and says, that, &c. 

18. The plaintiff, in his bill, shall be at liberty to omit, at his 
option, the part, which is usually called the common confederacy 
clause of the bill, averring a confederacy between the defendants 
to injure or defraud the plaintiff; also what is commonly called 
the charging part of the bill, setting forth the matters or excuses, 
which the defendant is supposed to intend to set up by way of 








s of 
SOD 
the 
> of 
ub- 


1all 


as 
ub- 
‘it, 


the 
lly 


da- 


ain 
nd 





RULES OF CIRCUIT COURT IN SUITS IN EQUITY. 


defence to the bill ; also what is commonly called the jurisdiction 
clause of the bill, that the acts complained of are contrary to 
equity, and that the defendant is without any remedy at law ; 
and the bill shall not be demurrable therefor. And the plaintiff 
may, in the narrative or stating part of his bill, state and avoid, 
by counter-averments, at his option, any matter or thing which 
he supposes will be insisted upon by the defendant, by way of 
defence or excuse to the case made by the plaintiff for relief. 

19. Every bill shall be expressed in as briefaad succinct terms 
as it reasonably can be, and shall contain no unnecessary recitals 
of deeds, documents, contracts or other instruments, in hee verba, 
or any other impertinent matter or any scandalous matter not 
relevant to the suit. If it does, and if so found by the judge or 
court on exceptions, the matter shall be expunged at the expense 
of the plaintiff, and he shall pay to the defendant all his costs in 
the suit up to that time, unless the court or judge shall otherwise 
order. 

20. No order shall be made by any judge expunging matter 
for scandal or impertinence unless exceptions are taken in wri- 
ting and signed by counsel, describing the particular passages 
which are considered to be scandalous or impertinent; nor unless 
the exceptions shall be filed on or before the next rule day, after 
the process on the bill shall be returnable, or after the answer or 
pleading is filed. The exception shall be taken as abandoned 
unless the party making them shall, on or before the next rule 
day, set the same down for hearing. Nothing herein shall pre- 
vent the court from referring the matter to a master as hereto- 
fore authorized. (Nos. 26 and 27, old Eq. Rules.) 


VI. Interrogatories. 


21. It shall not be necessary to interrogate a defendant spe- 
cially and particularly upon any statement in the bill, unless the 
complainant desires to do so to obtain a discovery. 

22. Instead of the words of the bill now in use preceding the 
interrogating part thereof, and beginning with the words, “ 'To 
the end, therefore,” there shall hereafter be used words in the 
form or to the effect following: “To the end, therefore, that the 
said defendants may, if they can, show why your orator should 
not have the relief hereby prayed, and may, upon their several 


and respective corporal oaths, and according to the best and ut- | 


most of their several and respective knowledge, remembrance, 
information and belief, full, true, direct and perfect answer make 
to each of the several interrogatories hereinafter numbered and 
set forth, as by the note hereunder written, they are respectively 
required to answer, that is to say: 

1—Whether, &c. 

2—Whether, &c. 

23. The interrogatories which each defendant is required to 
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answer shall be specified in a note at the foot of the bill, in the 
form or to the effect following, that is to say: “The defendant, 
A. B., is required to answer the interrogatories numbered re- 
spectively 1, 2, 3,” &c., and the office copy of the bill taken by 
each defendant shall not contain any interrogatories except those 
which such defendant is so required to answer, unless such de. 
— shall require to be furnished with a copy of the whole 
vill. 

24. The note at the foot of the bill specifying the interroga- 
tories which each defendant is required to answer, shall be con- 
sidered and treated as part of the bill, and the addition of any 
such note to the bill, or any alteration in or addition to such 
note after the bill is filed, shall be considered and treated as an 
amendment of the bill. 


VIL. Prayer of the Bill. 


25. The prayer of the bill shall ask the special relief tu which 
the plaintiff supposes himself entitled, and also shall contain a 
prayer for general relief; and if an injunction or a writ of ne exeat 
vegno, or any other special order pending the suit, is required, it 
shall also be specially asked for. 

26. The prayer for process of subpeena in the bill shall contain 
the names of all the defendants named in the introductory part 
of the bill, and if any of them are known to be infants under 
age, or otherwise under guardianship, shall state the fact, so that 
the court may take order thereon as justice may require, upon 
the return of the process. If an injunction, or a writ of xe exeat 
vegno, or any other special order pending the suit, is asked for 
in the prayer for relief, that shall be sufficient without repeating 
the same in the prayer for process. 

27. Every bill shall contain the signature of counsel annexed 
to it, which shall be considered as an affirmation on his part 
that upon the instructions given to him and the case laid before 
him, there is good ground for the suit in the manner in which it 
is framed. 


J VTi. Cross Bill. 


28. Where «x defendant in equity files a cross bill for discovery 
only against the plaintiff in the original bill, the defendant to the 
original bill shall first answer thereto before the original plain- 
tiff shall be compelled to answer the cross biil. The answer of 
the original plaintiff to such cross bill may be read and used by 
the party filing the cross bill, at the hearing, in the same manner 
and under the same restrictions as the answer praying relief may 
now be read and used. 
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IX. Parties. 


29, Where the parties on either side are very numerous, and 
cannot, Without manifest inconvenience and oppressive delays in 
the suit, te all brought before it, the court, in its discretion, may 
dispense with making all of them parties, and may proceed in 
the suit, having sufficient parties before it to represent all the 
adverse interests of the plaintiffs and the defendants in the suit 
properly before it ; but in such cases the decree shall be without 

rejudice to the rights and claims of all the absent parties. 

30. In all suits concerning real estate which is vested in trus- 
tees by devise, and such trustees are competent to sell and give 
discharges for the proceeds of the sale, and for the rents and 
profits of the estate, such trustees shall represent the persons 
beneficially interested in the estate or the proceeds, or the rents 
and profits, in the same manner and to the same extent as the 
executors or administrators in suits concerning personal estate 
represent the persons beneficially interested in such personal es- 
tate, and in such cases it shall not be necessary to make the per- 
sons beneficially interested in such real estate, or rents and prof- 
its, parties to the suit ; but the court may, upon consideration of 
the matter on the hearing, if it shall so think fit, order such per- 
sons to be made parties. 

31. In suits to execute the trusts of a will, it shall not be ne- 
cessary to make the heir at law a party, but the plaintiff shall be 


_ atliberty make the heir at law a party, where he desires to have 
~ the will established against him. 


32. In all cases in which the plaintiff has a joint and several 
demand against persons, either as principals or sureties, it shall 
not be necessary to bring before the court, as parties to a suit 
concerning such demand, all the persons liable thereto, but the 
plaintiff may proceed against one or more of the persons seve- 
rally liable. ; 

33.-When the defendant shall by his answer suggest that the 
bill is defective for want of parties, the plaintiff shall be at liberty, 
within fourteen days after answer filed, to set down the cause for 
argument upon that objection only, and the purpose for which 
the same is so set down shall be notified by an entry, to be made 
in the clerk’s order book, in the form or to the effect following ; 
that is to say: ‘Set down upon the defendant’s objection for 
want of parties.” And where the plaintiff shall not so set down 
his cause and have his objection heard, but shall proceed there- 
with to a hearing, notwithstanding an objection for want of par- 
ties taken by the answer, he shall not, at the hearing of the 
cause, if the defendants’ objection shall then be allowed, be enti- 
tled, as of course, to an order for liberty to amend his bill by 
adding parties. But the court, if it thinks fit, shall be at liberty 


to dismiss the bill. 
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34. Ifa defendant shall, at the hearing of a cause, object tha 
a suit is defective for want of. parties not having by plea or ap. 
swer taken the objection, and therein specified by name or de. 
scription the parties to whom the objection applies, the conrt, 
if it shall think fit, shall be at liberty to make a decree saving 
the rights of the absent parties. 

35. Where no account, payment, conveyance or other diregy 
relief is sought against a party to a suit not being an infant, the 
party, upon service of the subpeena upon him, need not appear 
and answer the bill unless the plaintiff specially requires him go 
to do by the prayer of his bill; but he may appear and answer 
at his option ; ard if he does not appear and answer, he shall be 
bound by all the proceedings in the cause. If the plaintiff shal] 
require him to appear and answer, he shal! be entitled to the 
costs of all the proceedings against him, unless the court shall 
otherwise direct. 


N. Guardian und Prochein Ainis. 


36. Guardians ad litem to detend a suit may be appointed by 
the court or judge for infants or other persons who are under 
guardianship, or otherwise incapable to sue for themselves. Al] 
infants and other persons so incapable may sue by their guar. 
dians, if any, or by their prochein ami, subject, however, to such 
orders as the court may direct for the protection of infants and 
other persons. . 


NT. Revivor and Supplemental Bills. 


37. In all cases where the plaintiffs have died, their legal rep. 
resentatives may, upon motion at any time and upon filing a duly 
authenticated copy of the letters testamentary or of administration 
and notice thereof to the defendant, be made parties, and the cause 
shall proceed as though the plaintiff had not died, or the defen- 
dant may obtain an order reviving the cause by motion and no- 
tice thereot to the legal representative of the plaintiff, and filing 
a certified copy of the letters testamentary or of administration 
as aforesaid, and the cause shall thereupon stand for such pro- 
ceeding or order or decree as may be proper. 

38. In all cases where the defendant in an equity suit shall 
have died, the cause may be revived against his legal representa- 
tive upon motion at any time by the plaintiff and upon his filing 
a duly certified copy of the letters testamentary or of adminis 
tration granted to the legal representative of the deceased de- 
tendant, and netice of such motion to the legal representative to 
show cause, if any he can, why the cause should not be revived 
against him, and thereupon the cause shall proceed in the same 
manner as if the suit had been instituted against such represent 
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ative or the defendant had not died. Or the legal representative 
of the deceased defendant may himself have an order reviving 
the cause on his motion, and notice thereof to the plaintiff or his 
solicitor, and upon his filing a certified copy of his letters testa- 
mentary or of administration, and the cause shall thereupon 
stand as if the death of the defendant had not occurred or his 
representative had been originally sued. 

39. Whenever any suit in equity shall become defective trom 
any event happening after the filing of the bill, (as, for example, 
by a change of interest in the parties,) or for any other reason a 
supplemental bill, or a bill in the nature of a supplemen- 
tal bill, may be necessary to he filed in the cause, leave to 
file the same may be granted by the judge at any time, 
npon proper cause shown, and due notice to the other party ; 
and if leave is granted to file such supplemental bill, the defen- 
dant shall demur, plead, or answer thereto on the next succeed- 
ing rule day after the supplemental bill is filed in the clerk’s of- 
fice, unless some other time shall be assigned by the judge or 
court. 

40. It shall not be necessary in any supplemental bill to set 
jorth any of the statements in the original suit, unless the spe- 
eial circumstances of the case may require it. 


NII. Amendments of Bills. 


41. The plaintiff shall be at liberty, as a matter of course, and 
without payment of costs, to amend his bill in any matters what- 
ever before any copy is taken out of the clerk’s office; but if he 
amend (as he may do of course) after a copy has been so taken be- 
fore any answer or plea, or demurrer to the bill, he shall pay to 
the defendant the costs occasioned thereby, and shall without 
delay furnish him a fair copy of the amendments free of expense, 
with suitable references to the places where the same are to be 
inserted. If there be more than one defendant, a copy shall be 
furnished to each defendant affected thereby. 

42, After an answer or plea or demurrer is put in, and before 
replication, the plaintiff may, upon motion or petition, without 
notice, obtain an order from the court or judge to amend 
his bill, on or before the next succeeding rule day, upon payment 
of costs, or without payment of costs, as the court or the judge 
may, in his discretion, direct. But after replication filed, 
the plaintiff shall not be permitted to withdraw it and to amend 
his bill, except upon special order of the judge or court upon 
motion or petition, after due notice to the other party, and upon 
proof by affidavit that the same is not made for the purpose of 
vexation or delay, or that the matter of the proposed amendment 
is material and could not, with reasonable diligence, have been 
sooner introduced into the bill, and upon the plaintiff submit- 

4 
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ting.to such other terms as may be imposed by the judge for 
speeding the cause. In either case the plaintiff shall serve the 
defendant with a copy of the amendment allowed to be made, 

43. If the plaintiff, so obtaining any order to amend his bil] 
after answer or plea or demurrer, or after replication, shall not 
file his amendments, or amended bill, as the case may require 
in the clerk’s office on or before the next succeeding rule day, he 
shall be considered to have abandoned the same, and the canse 
ne proceed as if no application for any amendment had beep 
made. 


XTIT. When Answer, Plea or Demurrer shall be filed. Bille 
taken pro confesso, and Decrees pro confesso. 


44, It shall be the duty of the defendant, unless the time shall 
be otherwise enlarged, for cause shown, by the judge or court 
upon motion for that purpose, to file his plea, demurrer or ap- 
swer to the bill in the clerk’s office on the rule day next succeed. 
ing that of entering his appearance ; in default thereof the plain- 
tiff may, at his election, enter an order (as of course) in the or. 
der book, that the bill be taken pro confesso ; and thereuponthe 
cause shall be proceeded in ex parte, and the matter of the bill 
may be decreed by the court at any time, if the same can be done 
without an answer and is proper to be decreed, or the plaintiff, 
if he requires any discovery or answer to enable him to obtaina 
proper decree, shall be entitled to the process of attachment 
against the defendant to compel] an answer; and the defendant 
shall not, when arrested upon such process, be discharged there 
from, unless, upon filing his answer, or otherwise complying 
with such order as the court or judge may direct as to plead- 
ing to, or fully answering the bill, within a period to be fixed by 
the court or judge, and undertaking to speed the cause. 

45. When the bill is taken pro confesso, the court may proceed 
to a decree at any time, and such a decree rendered shall be ab- 
solute, unless the court shall, within twenty days after rendering 
the decree, set aside the same, or enlarge the time for filing the 
answer, upon cause shown upon motion and affidavit of the de- 
fendant. And no such motion shall be granted, unless upon, the 
payment of the costs of the plaintiff in the suit up to that time, 
er such part thereof as the court shall deem reasonable, and un- 
less the defendant shall undertake to file his answer within such 
time as the court shall direct, and submit to such other terms as 
the court shall direct, for the purpose of speeding the cause. 


XIV. Injunctions, Receivers, &c. 
46. That in all cases of applications for injunctions, the judge 


to whom presented, before granting the same, shall be satisfied 
that sufficient notice of the application has been given to the par- 
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ty sought to be enjoined and of the time and place when the mo- __ Notice of ap- 

tion is to be made, and no order for such injunction shall be — . ay 
ted without such notice, unless it is manifest to such judge, 

from the sworn allegations in the bill or the affidavit of the com- 

jnant or other competent person, that the injury apprehended 
will be done if an immediate remedy is not afforded, when he 
may grant instanter an order restraining the party complained _ Restraining 
of until the hearing or the further order of the court or judge, gretted tiecme 
which restraining order shall have all the force of an injunction “ses. 
until rescinded or modified by the court or judge. 

47. The provisions of the foregoing rule as to notice shall ap- _—Receivers. 
ply to applications for the appointment of receiver or other ex- _ Notice of ap- 
traordinary remedy in equity to the extent they may be applica- Plication for — 
ble. Every receiver shall, within twenty days after his appoint- eer 
ment, file in the clerk’s office a just and true inventory under _ Inventories of 
oath of the whole real and personal estate coming under his Property to be 
control or to his possession under his order of appointment. 

The receiver shall, at the expiration of three months from the _ accounts to 
date of his appointment and every three months thereafter, file be fled every 
in the same office an inventory and account under oath of his : 
trust and of any additional property or effects which he has dis- 

covered or which shall have come to his hands since his appoint- 

ment, and of the amount remaining in his hands or invested by 

him, and of the manner in which the same is secured or invested, 

stating the balance due from or to him at. the time of rendering 

his last account, and his receipts and expenditures since that time, 

in the form of debtor and creditor. henever # receiver shall || Penalty in 
neglect to file the inventory and account above required, the court ““* ° S™™'® 
shall direct a special order to be entered requiring the receiver 

within not more than twenty days after service of a copy of such 

order upon him personally, or at his place of residence in case 

of his absence, to file such inventory and account and to pay out 

of his own funds the expenses of tite order and the proceedings 

thereon, or that an attachment issue against him, and directing 

the clerk with whom the order may have been entered, to 

cause a copy of the same to be served on the delinquent and to 

certify his default to the court, if the terms of the order be not 

complied with. The court may grant leave to put the bond or Bond, how 
recognizance of the receiver in suit against the sureties without Pet! se". 
notice to the sureties of the application for such leave. 


XV. Demurrers and Pleas. 


48. No demurrer or plea shall be allowed to be filed to any _ Certificate 
bill unless upon a certificate of counsel that in his opinion it is 7 ar dae. 
well founded in point of law, and supported by the affidavit of ter. 
the defendant, or in case of his absence from the State, of his 
agent or attorney, that it is not interposed for delay; and if a 


vlea, that it is true in point of fact. 








~) 


Ja 


ay sg 
may ur, 
plead to, or an- 
swer different 
parts of bill. 


Charge of 
fraud and com- 
bination must 
be answered by 
statement of 
facts. 

Setting down 
demurrer or 
plea to be argu- 


ead 

Proceedings 
where issue is 
taken upon 
plea. 

Proceedings 
where demurrer 
or plea is over- 
ruled. 


Proceedings 
where demurrer 
« plea is allow- 
ed, 


Demurrer or 


plea. 


Demurrer 0} 


plea. 


Cause shall 
he dismissed 
upon failure of 
plaintiff to re- 
ply to plea or 
demurrer &c. 





RULES OF CIRCUIT COURT IN SUITS IN EQUITY, 


49. The defendant may, at any time before the bill is taken a 
confessed, or afterwards with the leave of the court, demur g 
plead to the whole bill or to part of it, and he may demur t 
part, plead to part, and answer as to residue; but in eyey 
case in which the bill specially charges fraud or combination, ; 
plea to such part must be accompanied with an answer fortifying 
the plea, and explicitly denying the fraud and combination, anj 
the facts on which the charge is founded. 

50. The plaintiff may set down the demurrer or plea to be 
argued, or he may take issue on the plea. If upon an issue th 
facts stated in the plea be determined for the defendant, they 
shall avail him, as far as in law and equity they ought to ayajj 
him. 

51. If upon the hearing any demurrer or plea is overruled, the 
plaintiff shall be entitled to the costs in the cause up to that pe. 
riod, unless the court shall be satisfied that the defendant had 
good ground in point of law or fact to interpose the same, and 
it was not interposed vexatiously or for delay. And upon the 
overruling of any plea or demurrer, the defendant shall be m 
quired to answer the bill, or so much thereof as is covered by 
the plea or demurrer, by the next succeeding rule day, or at such 
other period as, consistently with justice and the rights of the de. 
fendant, the same can in the judgment of the court be reasons. 
bly done; in default whereof, the bill shall be taken against him 
pro confesso, and the matter thereof proceeded in and deeree 
accordingly. 

52. If, upon the hearing, any demurrer or plea shall. be al- 
lowed, the defendant shall be entitled to his costs. But the 
court may in its discretion, upon motion of the plaintiff, alloy 
him to amend his bill upon such terms as it shall deem reas 
onable. 

58. No demurrer or pleg shall be held bad and overruled upon 
argument only because such demurrer or plea shall not cover so 
much of the bill as it might by law have extended to. 

54. No demurrer or plea shall be held bad and overruled upon 
argument only because the answer of the defendant may extend 
to some part of the same matter as may be covered by such de- 
murrer or plea. 

55. If the plaintiff shall not reply to any plea, or set down 
any plea or demurrer for argument, on the rule day, when the 
same is filed, or by the next succeeding rule day, he shall be 
deemed to admit the truth and sufficiency thereof, and his bil 
shall be dismissed as of course, unless the court or jadge shall 
allow him further time for the purpose. 

NVI. Ansivers. 

56. When the same solicitor is employed for two or more de 

fendants, and separate answers shall be filed, or other proceet- 
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os had by two or more of the defendants separately, costs 

jall not be allowed for such separate answers or other proceed- 

og unless 2 master, upon reference to him, shall certify that 

gch separate answers and other proceedings were necessary or 
r, and ought not to have been joined together. 

57. The rule that if a defendant submits to answer, he shall an- 
wer fully to all the matters of the bill, shall no longer apply in 
gases Where he might by plea protect himself from such answer 
gd discovery. And the defendant shall be entitled in all cases 

answer to insist upon all matters of defence (not being mat- 
yrs of abatement, or to the character of the parties, or matters 
gfform,) in bar of, or to the merits of the bill, of which he may 
ie entitled to avail himself by a plea in bar; and in such answer 
je shall not be compellable to answer any other matters than he 
gould be compellable to answer and discover upon filing a plea in 
jar, and an answer in support of such plea, touching the matters 
wt forth in the bill, to avoid or repel the bar or defence. Thus, 
fr example, a bona fide purchaser for a valuable consideration, 
githout notice, may set up that defence by way of answer in- 
dead of plea, and shall be entitled to the same protection and 
dall not be compellable to make any further answer or discovery 
his title than he would be in any answer in support of such 


58. A defendant shall be at liberty by answer to decline an- 
wering any interrogatory or part of an interrogatory from an- 
wering which he might have protected himself by demurrer ; 
ad he shall be at liberty so to decline, notwithstanding he shall 
aswer other parts of the bill from which he might have protec- 
ected himself by demurrer. 
59. In every case where an amendment shall be-made after 
uswer filed, the defendant shall put in anew or supplemental 
mswer on or before the next succeeding rule day after that on 
hich the amendment or amended bill is filed, unless the time 
therefor is enlarged or otherwise ordered by the judge or 
urt, and upon his default the like proceedings may be had as 
incases of an omission to put in an answer. 

60. Every defendant may swear to his or her answer before 


a Justice of any Court of any State or Territory of the United 
my of the said States or Territories, or of this State. 


NVIT. Amendment of Answers. 


61. After an answer is put in, it may be amended as of course 
many matter of form, or by filling up a blank, or correcting a 
date, or reference to a docament or other small matter, and be 
tesworn, at any time before a replication is put in, or the cause 
isset down for a hearing upon bill and answer. But after repli- 





ay Judge or Justice of a Court of the United States, or Judge + 


States, or before any Justice of the Peace or Notary Public of 
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cation, or such setting down for a hearing, it shall not be amep. 
ded in any material matters, or by adding new facts or defences, 
or qualifying or altering the original statements, except by specia] 
leave of the court or judge, upon motion and cause shown after 
due notice to the adverse party, supported if required by affida. 
vit. And in every case where leave is so granted, the court or 
judge may in his discretion require that the same be separately 
engrossed and added as a distinct amendment to the original 
answer, so as to be distinguishable therefrom. 


NX VIII. Exceptions to Answers. 


62. After an answer is filed on any rule day, the plaintiff shall 
be allowed until the next succeeding rule day to file in the clerk’s 
office exceptions thereto for insufficiency, and no longer, unless a 
longer time shall be allowed for the purpose upon cause shown 
to the court or judge ; and if no exception shall be filed thereto 
within that period, the answer shall be deemed and taken to be 
sufficient. 

63. Where exceptions shall be filed to the answer for insufi- 
ciency within the period prescribed by these rules, if the defen. 
dant shall not submit to the same and file an amended answer 
on the next succeeding rule day, the plaintiff shall within five 
days set them down for a hearing before the judge; and shall 
enter as of course in the order book an order for that purpose, 
And if he shall not so set down the same for a hearing, the ex. 
ception shall be deemed abandoned, and the answer shall be 
deemed sufficient ; provided, however, that the court or judge 
may for good cause shown enlarge the time for filing exceptions, 
or for answering the same, in his discretion, upon such terms as 
he may deem reasonable. 

64. If, at the hearing, the exceptions shall be allowed, the de- 
fendant shall be bound to put in a full and complete answer there- 
to on the next succeeding rule day ; otherwise the plaintiff shall, 
as of course, be entitled to take the bill, so far as the matter of 
such exceptions is concerned, as confessed, or, at his election, he 
may have a writ of attachment to compel the defendant to make 
a better answer to the matter of the exceptions ; and the defen- 
dant, when he is in custody upon such writ, shall not be dis- 
charged therefrom but by an order of the court, or judge, upon 
his putting in such answer, and complying with such other terms 
as the judge may direct. 

65. If, upon argument, the plaintiff’s exceptions to the answer 
shall be overruled, or the answer shall be adjudged insufticient, 
the prevailing party shall be entitled to all the costs occasioned 
thereby, unless otherwise directed by the court or judge at the 
hearing upon the exceptions. 
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NIX. Replication and Issue. 


66. No special replication to any answer shall be filed. But 

if any matter alleged in the answer shall make it necessary for the 
Jaintiff to amend his bill, he may have leave to amend the same 

with or without the payment of costs, as the court or judge 
may in his discretion direct. 

67. Whenever the answer of the defendant shall not be excep- 
ted to, or shall be adjudged or deemed sufficient, the plaintiff 
shall file the general replication thereto on or before the next 
succeeding rule day thereafter ; and in all cases where the general 
replication is filed, the cause shall be deemed to all intents and 

urposes at issue, without any rejoinder or other pleading on 
either side. If the plaintiff shall omit or refuse to file such rep- 
lication within the prescribed period, the defendant shall be en- 
titled to an order as of course for a dismissal of the suit; and 
the suit shall thereupon stand dismissed, unless the court or 
judge shall, upon motion for cause shown, allow a replication to 
he filed zene pro tunc, the plaintiff submitting to speed the cause, 
and to such other terms as may be directed. 


XX, Production of Papers. 


68. The rules in common law proceedings regulating the pro- 
duction and discovery of books, papers and documents, for the 
purpose of enabling parties to prepare their pleadings, are hereby 
adopted and declared to be the rules in equity in respect to the 
same subject-matter. The adoption of this rule, however, shall 
inno manner diminish or curtail the general power of the court 
in respect to this general subject. 


NXT. Testimony, how taken. 


69. After the cause is at issue, commissions to take testimony 
may be taken out jointly by both parties, or severally by either 
party, upon interrogatories filed by the party taking out the 
same in the clerk’s office, ten days notice thereof being given to 
the adverse party to file cross interrogatories before the issuing of 
the commission ; and if no cross interrogatories are filed at the 
expiration of the time, the commission may issue ex parte. In 
all cases the commissioner or commissioners shall be named by 
the court or judge. If the parties shall so agree, the testimony 
may be taken upon oral interrogatories by the parties or their 
agents, without filing any written interrogatories. 

70. Testimony may also be taken in the cause, after it is at is- 
sue, by deposition, according to the statutes of the State of Flo- 
rida regulating the subject. (Thomp. Dig. 459, 461.) 


71. Three months, and no more, shall be allowed for the taking 
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of testimony after the cause is at issue, unless the judge shall, 
upon special cause shown by either party, enlarge the time; ang 
no testimony taken after such period shall be allowed to be read 
in evidence at the hearing. Immediately upon the return of the 
commissions and depositions containing the testimony into the 
clerk’s office, publication thereof may be ordered in the clerk’s 
office by the judge, upon due notice to the parties, or it may be 
enlarged as he may deem reasonable under all the circumstances, 
But by consent of the parties, publication of the testimony may 
at any time pass in the clerk’s office, such consent being jn 
writing, and a copy thereof entered in the order book or en. 
dorsed upon the deposition or testimony. 


NNXIL. Testimony de bene esse. 


72. Testimony de bene esse shall be taken in accordance with 
the statute. (Thomp. Dig. 459.) 


NNIIT, Form of the last Interrogatory. 


73. The last interrogatory in the written interrogatories to take 
testimony may be stated in substance thus: ‘Do you know, or 
can you set forth any other matter or thing which may bea 
benefit or advantage to the parties at issue in this cause, or either 
of them, or that may be material to the subject of this your ex- 
amination, or the matters in question in this cause? If yea, set 
forth the same fully and at large in your answer.” 


XXIV. Masters in Chancery—Proceedings before them. 


74. The Judges of the Circuit Court in their respective circuits 
may appoint as many Masters in Chancery as they may find ne- 
cessary, and they may also appoint a master pro /ac vice in any 
particular case. The compensation to be allowed to every mas 
ter in any particular case shall be fixed by the court or judge in 
its discretion, having regard to the circumstances thereof, except 
where the fees are prescribed by law. This compensation shall 
be taxed as part of the costs in the cause in which they have aec- 
crued and shall be charged upon and borne by such of the par- 
ties in the cause as the court shall direct. When the compensa- 
tion is allowed by the court, the master shall be entitled to an 
attachment for the amount against the party who is ordered to 
pay the same, if upon notice thereof he does not pay it within 
the time prescribed by the court. 

75. Every decree for an account of the personal estate of a 
testator or intestate, shall contain a direction to the master to 
whom it is referred to take the same, to inquire and state to the 
court what parts if any of such personal estate are outstanding 
or undisposed of, unless the court shall otherwise direct. 
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“6. Whenever any reference of any matter is made to a master 
to examine and report thereon, the party at whose instance or 
for whose benefit the reference is made shall cause the same to 
be presented to the master for a hearing on or before the next 
mle day succeeding the time when the reference was made, or 
within the time limited by the court. If he shall omit to do so, 
the adverse party shall be at liberty forthwith to cause proceed- 
ings to be had before the master, at the cost of the party pro- 
curing the reference. 

77. Upon every such reference it shall be the duty of the mas- 
ter, as soon as he reasonably can, after the same is brought be- 
fore him, to assign a time and place for proceedings in the same, 
and to give due notice thereot to each of the parties or their so- 
licitors ; and if either party shall fail to appear at the time and 
place appointed, the master shall be at liberty to proceed ex parte, 
or, in his discretion, to adjourn the examination and proceedings 
to a future day, giving notice to the absent party or his solicitor 
of such adjournment ; und it shall be the duty of the master to 
proceed with all reasonable diligence in every such reference, 
and with the least practicable delay ; and either party shall be at 
liberty to apply to the court or judge for an order to the master 
to speed the proceedings and to make his report, and to certify 
to the court or judge the reasons for any delay. 

78. The master shall regulate all the proceedings in every 
hearing before him upon every such reference, and he shall have 
fall authority to examine the parties in the cause upon oath, 
touching all matters contained in the reference ; and also to re- 
quire the production of all books, papers, writings, vouchers, and 
other documents applicable thereto; and also to examine on 
oath, viva voce, all witnesses produced by the parties before him ; 
and also to direct the mode in which the matters requiring evi- 
dence shall be proved before him ; and generally to do all other 
acts, and direct all other inquiries and proceedings in the matter 
before him which he may deem necessary and proper to the 
justice and merits thereof and the rights of the parties. 

79. Witnesses who live within the county may, upon due no- 
tice to the opposite party, be summoned to appear before the 
commissioner appointed to take testimony, or before a master or 
examiner appointed in any cause, by subpeena in the usual form, 
which may be issued by the clerk in blank and filled up by the 
party praying the same, or by the commissioner, master, or ex- 
aminer, requiring the attendance of the witnesses at the time 
and place specified, who shall be allowed for attendance the same 
compensation as for attendance on court; and if any witnesses 
shall refuse to appear, or to give evidence, it shall be deemed a 
contempt of court, which being certified to the clerk’s office by 
the commissioner, master, or examiner, an attachment may issue 
thereupon by order of the court or judge, in the same manner as 
if the contempt were for not attending, or for refusing to give 
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testimony in the court. But nothing herein contained shal] 
prevent the examination of witnesses viva voce, when produced 
in open court, if the court shall in its discretion deem it advisable, 

80. All parties accounting before a master shall bring in their 
respective accounts in the form of debtor and creditor, and any 
of the other parties who shall not be satisfied with the accounts 
so brought in shall be at liberty to examine the accounting party 
viva voce, or upon interrogatories, in the master’s office, or by 
deposition, as the master shall direct. 

81. All affidavits, depositions and documents which have been 
previously made, read or used in the court, upon any proceed- 
ing in any cause or matter, may be used before the master. 

82. The master shall be at liberty to examine any creditor or 
other person coming in to claim before him, either upon written 
interrogatories, or viva voce, or in both modes, as the nature of 
the case may appear to him to require. The evidence upon all 
examinations shall be taken down by the master, or by some 
other person by his order, and in his presence, and shall be filed 
with his report. 

83. In the reports made by the master to the court no part of 
any statement of facts, charge, affidavit, deposition, examination 
or answer brought in or used before him, shall be stated or reci- 
ted. But such statement of facts, charge, affidavit, deposition, 
examination or answer shall be identified, specified and referred 
to, so as to inform the court what statement of facts, charge, affi- 
davit, deposition, examination or answer were so brought in or 
used. 


XXV. Exceptions to Report of Master. 


&4. The master, as soon as his report is ready, shall return the 
same into the clerk’s office, and the day of return shall be en- 
tered by the clerk in the order book. The parties shall have one 
month from the time of filing the report to file exceptions 
thereto; and if no exceptions are within that period filed by 
either party, the report shall stand confirmed on the next rule 
day after the month is expired, if not sooner confirmed by spe 
cial order of the judge or court. If exceptions are filed, they 
shall stand for hearing before the court upon reasonable notice by 
either party. And in order to prevent exceptions to reports 
from being filed for frivolous causes, or for mere delay, the party 
whose exceptions are overruled shall, for every exception over- 
ruled, pay costs to the other party, and for every exception al- 
lowed, shall be entitled to costs—the costs to be fixed in each 
case by the court or judge. 


NXVI. Setting Cause down for Hearing. 


85. After the cause is at issue and the time for taking testimo- 
ny has elapsed, either party may, at any time, set the cause down 
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for a hearing, unless further time for taking testimony is agreed 
upon by the parties or is allowed by the court or judge, and af- 
ter the testimony has been taken the cause may be set down for 
a hearing by either party as aforesaid, provided that the plaintiff 
or complainant may, as of course, set down the cause for a hear- 
ing on bill and answer at any time. 

86. A cause may be set down for a hearing by an entry in the or- 
der book in the clerk’s office as follows: “ Set down for a hearing 
by complainant,” [or defendant, as the case may be.] But after the 
same is so set down, the court or judge may, for good cause, open 
the same to allow further time for taking testimony. After a 
cause has been set down for a hearing, either party may, at any 
time, upon notice to the adverse party, have the cause heard 
upon a day to be named in such notice, unless for good cause 
the court or judge shall postpone the hearing to another day, 
and if on the day named in the notice or the day fixed by the 
judge for a hearing, one or the other of the parties shall not at- 
tend, the cause may nevertheless be proceeded in, and the court 
shall render such decree as the right and justice of the case may 
require. 

XX VII. Decrees. 


87. Decrees may be signed when pronounced, and may be re- 
corded at once. Clerical mistakes in decrees, or decretal orders, 
or errors arising from any accidental slip or omission, may, at 
any time before an actual entry thereof, be corrected by order 
of the court or judge upon petition, without the form or expense 
of a rehearing. 

88. In drawing up decrees and orders, neither the bill, nor an- 
swer, nor other pleadings, nor any part thereof, nor the report of any 
master, nor any other prior proceeding shall be recited or stated 
in the decree or order; but the decree and order shall begin in 
substance as follows: ‘This cause came on to be heard (or to 
be further heard, as the case may be,) and was argued by coun- 
sel; and thereupon, upon consideration thereof, it was ordered, 
adjudged and decreed as follows, viz:” ; 


(Here insert the decree or order.) 


89. In suits in equity for the foreclosure of mortgages, a de- 
cree may be rendered for any balance that may be found due to 
the plaintiff over and above the proceeds of the sale or sales, and 
execution may issue for the collection of the same as is prescribed 
in the rule regulating the equity practice where the decree is 
solely for the payment of money. 


NX VIII. Petition for Rehearing. 


90. Every petition for a rehearing shall contain the special mat- 
ter or cause on which such rehearing is applied for, shall be signed 
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by counsel, and the facts therein stated, if not apparent on the 
record, shall be verified by the oath of the party, or by some other 
person. No rehearing shall be granted unless the petition is filed 
within thirty days after granting of the decree, if an appeal lies 
to the Supreme Court. But if no appeal lies, the petition may 
be admitted at any time within six months, in the discretion of 
the court. 

91. The Circuit Courts may make any other and further rules 
and regulations for the practice, proceeding and process, mesne 
and final, in their respective districts, not inconsistent with the 
rules hereby prescribed, in their discretion, and from time to 
time alter and amend the same. 

92. Whenever, under these rules, an oath is or may be re- 
quired to be taken, the party may, if conscientiously scrupulous 
of taking an oath, in lieu thereof make solemn affirmation to the 
truth of the facts stated by him, and the same may be taken be- 
fore any officer or person authorized by law to administer oaths. 

NAXIN. Transcripts and Returns upon Appeal. Citation. 

93. In preparing copies of proceedings and transcripts of rec- 
ords in chancery causes, the form adopted for transcripts of rec- 
ords and proceedings in common law causes, (see Rule 103 in 
common law actions) shall be followed so far as applicable. 
Where the testimony is taken upon written interrogatories and 
answers thereto, each interrogatory and its corresponding an- 
swer shall be inserted consecutively as provided by the rule reg- 
ulating the subject in common law actions (see Rule 99); and 
it shall not be necessary to insert any other paper connected with 
such examination, except in the cases provided in said rule. 

94. No paper, document or instrument of writing shall be cop- 
ied by the clerk into the record of a chancery cause as used in 
evidence upon the hearing of said cause, unless the same shall 
have been noted by the judge as read in evidence, or rejected 
when offered as evidence. 

95. When an appeal is entered in the Circuit Court in a chan- 
cery cause, the appellant, at the time of entering the appeal, 
shall apply to the Clerk of the Circuit Court from which the ap- 
peal is taken, or upon the filing of the transcript of the proceed- 
ings in the Supreme Court, shall apply to the clerk of that court 
to issue a citation requiring the appellee or respondent to be and 
appear at the term of the Supreme Court to which the appeal is 
returnable to show cause, if any he can, why the judgment 
should not be reversed. Such citation shall be served and re- 
turned as a writ of scire facias ad audiendum errores wpon 4 
writ of error sued out. 

















RULES OF PRACTICE 


FOR THE GOVERNMENT OF 


THE COUNTY COURTS. 


———2¢e—_—_— 
County Courts. 


Rute 1. The summons and other writs issued from the County 
Courts in virtue of their jurisdiction in actions at law, shall con- 
form to those used in the Circuit Court, except as otherwise pro- 
vided by law or by these rules. 

2. All writs and process issued upon the commencement of an 
action in the county court shall run in the name of “ The State 
of Florida,” shall be dated the day they are issued, shall be tested 
in the name of the clerk, and shall be made returnable to the first 
Monday of the next succeeding month, or of the next month 
thereafter, as the plaintiff, in his preecipe, may direct. If the writ 
shall not be duly served before the return day, the plaintiff may 
have an alias writ. 

3. The plaintiff shall file his declaration on or before the return 
day named in the writ, unless the judge shall, for cause, allow 
further time upon such terms as may be deemed just. 

4, Each term of the county court as fixed by law is a “ trial 
term ;” and each defendant served shall cause his plea or demur- 
rer to be filed on or before the first day of the trial term which 
shall occur next after the return day of the writ by which suit is 
commenced, unless further time shall be allowed by the judge 
for cause shown ; and all issues shall be made up before trial. 

5. If any defendant shall not plead or demur to the declaration 
within the time required by these rules, or by the day otherwise 
fixed by the judge, his default may be entered, and the plaintiff 
may cause final judgment to be entered in the cases and in the 
manner provided for entering judgments upon default in the Cir- 
cuit Court, and with like effect. No judgment for default in en- 
tering an appearance at the return day of the writ or summons, 
shall be entered in the county court. 

6. The rules of pleading and practice and of evidence, and the 
laws of this State prescribing rules of pleading, practice and pro- 
ceedings, and the service and return of process for the Circuit 
“Courts, shall be, except as herein otherwise provided, or as oth- 
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erwise provided by law, and so far as they are applicable, the 
rules of pleading, practice and proceeding in the county courts. 
(Laws of 1868, Chapter 1627, Section 4.) 

7. An appeal from a judgment rendered in the county court in 
a civil action to the Circuit Court, where the amount in contro- 
versy exceeds one hundred dollars, may be taken in the same 
manner, within the same time and with like effect as is pre- 
scribed by law for taking appeals from a judgment of the Cir. 
cuit Court to the Supreme Court. The cause shall be heard by 
the Circuit Court upon the record and proceedings of the county 
court in the same manner and subject to the like proceedings, 
including exceptions, conforming as far as practicable to the 
mode of reviewing judgments of the Circuit Court by the Su- 
preme Court; and upon such appeal the Circuit Court may af. 
firm or reverse such judgment in whole or in part, and may 
order a new trial in the county court and render judgment for 
the costs of the appeal. The judgment of the Circuit Court upon 
appeal shall be certified to the county court, and the county court 
shall proceed in the cause according to the directions and judg- 
ment of the Circuit Court, and according to law. 

8. These rules are not intended to apply to proceedings in the 
county court in cases of “‘ Forcible Entry and Detainer,” to like 
proceedings, or to matters pertaining to its Probate jurisdiction, 
or to criminal cases, such proceedings being otherwise specially 
provided for by law. 











ORDER OF THE SUPREME COURT 
ADOPTING THE FOREGOING RULES OF PRACTICE. 





SuPREME Court oF Fiorma, | 
April Term, 1873. j 

Pursuant to the provisions of an act of the Legislature, ap- 
proved February 24, A. D. 1873, and published as Chapter 1938 
of the Laws of 1873, it is ordered as follows: 

1. The foregoing rules entitled “ Rules of Practice for the gov- 
ernment of the Supreme Court of Florida,” and numbered from 
one to twenty-five inclusive, shall be the rules of practice in said 
Supreme Ceurt in all proceedings upon appeal or otherwise in 
suits instituted or commenced in the Circuit Courts on or after 
the first day of June, A. D. 1873, and in all original proceedings 
instituted in said Supreme Court on or after that day. ; 

2. The foregoing rules of practice entitled “ Rules of Practice 
for the government of the Circuit Courts in Common Law 
Actions,” and numbered from one to one hundred and three 
inclusive, shall be the rules of practice in such actions insti- 
tuted or commenced in said Circuit Courts on or after the first 
day of June, A. {D. one thousand eight hundred and seventy- 
three. 

3. The foregoing rules of practice entitled “ Rules of Practice 
for the government of tc Circuit Courts in suits in Equity,” and 
numbered from one to ninety-five inclusive, shall be the rules of 
practice in such suits instituted or commenced in said courts on 
or after the first day of June, A. D. one thousand eight hundred 
and seventy-three. 

4. The foregoing rules of practice entitled ** Rules of Practice 
for the government of the County Courts,” and numbered from 
one to eight inclusive, shall be the rules of practice in such suits 
instituted or commenced in said courts on or after the first day 


of June, A. D. one thousand eight hundred and seventy-three. 


5. All suits or proceedings commenced before the first day of 
June, A. D. one thousand eight hundred and seventy-three, in 
the Circuit or County Courts, shall be prosecuted according to 
the provisions of the act approved February 19th, 1870, and the 
several actsjamendatory thereof which were in force before the 
said first day of June, commonly known as the “ Code of Pro- 


cedure,” and the rules of said courts then in force. All appeals 











64 


from judgments or proceedings in suits prosecuted under thy 
“Code” shall be controlled and regulated by its provisions jp 
the Circuit as well as in the Supreme Court, and the rules of th, 
Supreme and Circuit Courts in reference to appeals under the 
“‘ Code” shall be applicable thereto. Appeals from the County 
Courts to the Circuit Courts in actions commenced in the County 
Courts under the Code, shall be prosecuted according to th, 
provisions of the Code and the rules applicable thereto. 

6. It is further ordered that the rules hereinbefore mentioned, 
regulating the practice on and after the first day of June, A. D, 
1873, and these orders, be published in the fourteenth volume of 
the Reports of this Court, and also that the same be published ip 
two newspapers printed at the seat of government of this State. 





I, Lyman B. Foster, Clerk of the Supreme Court of the Sta: 
of Florida, do hereby certify that the foregoing ruies and orders 
are true copies of the originals as recorded upon the minutes of 
this Court. 

In testimony whereof, I have hereunto set my hand and at 

fy, s.7 #xed my seal of office at Tallahassee, this the 26th day 

L. S.| : 

" ') of May, A. D. 1873. 
Lyman b. Foster, 
Clerk: Supreme Court of Flovida. 
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DECISIONS 


SUPREME COURT OF FLORIDA. 


a 9G Gee 


JANUARY TERM, 1871. 


— - e@eo-—__—— 


Tne Sratre cv rc/. Epacenp C. Werxs vs: Saucet T. Day. 


i. A vacancy in the offies of Lieutenant-Governor can be filled by a spe- 
cial election. 

2. The appointment of « pers5n to fill a vacancy in the office of Lienten- 
ant-Governor entitles the person to hold the office until the same 
be filled by an election as provided by law. 

+. The allegation of the respondent, that he was “duly elected,” insufti- 
cient: facts must be averred, showing that he was elected in manner 


a) 


prescribed by Jaw 


Information in the nature of guo warranto. 
The opinion of the Court presents the points in this case. 


J. P. C. Emivons for Relator. 


In the argument in behalf of the relator in this case, no 
authorities are cited save as to the second and third causes 
of demurrer, to-wit : 

That the proclamation sets forth no fact. It does noi 
wer a vacancy. It is contingent. That it should contain 
that fact as to vacancy see 14th Cal., 187. 

As to the third cause of demurrer, for that it is not averred 
that the 8th day of November, 1870, was the time fixed by 
‘aw for holding an election for Lieut.-Governor. 


” 
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15th Cal., 58, is cited to show that the plea fails in estab- 
lishing any right to hold said election, and therefore is cal- 
culated to force the relator to an issue unnecessary and ex- 
pensive. 1 Kan., 25-6-7; 2 Kan., 54-5. 

The other causes of demurrer rest upon the face of the 
pleading. 


Geo. P. Raney, tor Respondent. 


There are nine specifications of demurrer. 

As to 1st—this is to be discussed in two aspects—_ 

1. Does the plea set out a proclamation ? 

2. Did that proclamation authorize the holding of an elec- 
tion for Lieut.-Governor? This depends upon the simple 
question, whether a proclamation calling an election to fill 
a vacancy in the office of Lieut.-Governor is tantamount to 
one calling an election for a Lieut.-Governor. Con. 1868, 
Art. V., Sec. 15; Proc. of Aug. 3, 1870. 

As to 2d—the proclamation is not uncertain as to the elec- 
tion, but only as to whether a vacancy will occur. The procla- 
mation itself shows that the idea that there would be a va- ~ 
cancy is founded upon the action of the highest judicial 
tribunal in the State. It merely intimates a doubt of the 
Executive as to a vacancy occurring at the expiration; but 
there is not a doubt intimated in it as to the expiration of 
the commission, and certainly none as to the election being 
held. See Proc. Aug. 3, 1870. 

As to 3d—it is not necessary to plead matter of law. 
That said proclamation and election was authorized see 1st 
Cal. R., 535; Acts 1868, p. 2, Sec. 3, par. S-+; 1st Cal. R., 
502; State of Florida ex vel. Weeks vs. Gamble. The plea 
states that the 8th of November, 1870, was fixed for the elec- 
tion. The above authorities show there was law for it. 

As to 4th—the allegation is issuable. What constitutes 
an election is matter of proof. To deny that respondent 
waa elected would put him to proof. To prove election we 
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would have to show by proper evidence that we secured a 
majority of the votes cast. In an action of this kind the 
defendant must set out and show that he has a good title. 
This being an elective office, an election is one of the con- 
stituent elements of this title. The respondent sets out as 
his title, elected under a proclamation, the vacancy, qualifi- 
cation and oath of office. 

As to 5th and 6th—the certificates mentioned are mere 
means of proof or evidences of election, and it is not neces- 
sary to plead matter of evidence. Acts of 1868, p. 8-29; 
4 Wisconsin. 

As to 7th—this assumes again it is necessary to plead mat- 
ter of law. We allege that the election was called and held. 
If the election was illegal, the relator can test this by de- 
murrer. 

Sth and 9th—frivolous and special. 


A. L. Woodward, Sr., on the same side. 


Propositions on Demurrer. 

1. An information in the nature of guo warranto, is a 
pleading which must be answered or demurred to, and the 
general rules of pleading are applicable therein. The State 
vs. Steers, 44 Miss., 225-26. 

2, The only pleadings in guo warranto are the complaint 
and answer. Upon these the issue is fully made up, so far 
as the pleadings are concerned, and, the action not admitting 
of a counter claim, no replication is allowed. Atty. Gen. 
ee vel. vs. Messmore, 14 Wis., 115. 

3. It is sufficient in the complaint to allege generally that 
at an election on a day specified, in the several towns and 
election districts of a certain county, the relator was duly 
elected and chosen by the legal and qualified voters of the 
said county to the office “claimed” by him, nor is it neces- 
sary to state how many votes were given at the election for 
cach candidate, so as to show that the relator received the 
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highdst number. Dickson vs. Brenner, 20 Wis., 62." It is 
respectfully submitted whether this authority is not equally 
applicable to the case at bar in support of the plea. 

4, An information in the nature of guvo warranto is es- 
sentially a civil proceeding. The burden of proof is on th. 
relator, and every reasonable intendment is to be made in 
favor of the regularity of the proceedings by which the re- 
spondent was put in office. The State ex rel. vs. John 
Kessferle, 44 Miss., 154-57-58-99. 

5. The defendant, being in possession, will be presumed 
to hold rightfully, and the plaintiff must first prove the 
charges contained in the information. State vs. Hinton, 28 
Vt., 294; State vs. Brown e¢ al., 34 Miss., 68; The People 
vs. Lacoste, 37 N. Y., 193. 

6. The Governor’s proclamation ordering a special elec- 
tion for Lieutenant-Governor, at the periodical general elec- 
tion for members of the Senate and Assembly as con- 
templated by the Constitution and the election laws of 
1868, was in conformity to both, and neither uncertain, 
ambiguous nor vague in its terms, but as certain, positive, 
definite and explicit as the peculiar circumstances permitted 
or the character of the subject-matter required, and in ac- 
cordance with the opinion of this Court in mandamus of 
Weeks vs. Gamble, Comptroller, May Term, 1870. 

7. The averment of ttle by election is not a conclusion of 
law, taken in connection with the specific allegation of the 
fact of the election having been held in conformity to the 
Governor’s proclamation. 

8. The sufficiency of the certificate of the Secretary of 
State is respectfully submitted as showing the majority of 
votes cast at the election for Lieutenant-Governor to have 
been given to the respondent, with presenting also, zn totidem 
verbis, the number of votes cast for a competing candidate. 
The certificate of respondent’s majority is swfictently issua- 
ble without a statement as to the number of votes cast for 
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his opponent. The parts, though of unequal proportions, 
still compose the whole. 
Propositions on the Merits or Relative Strength of Title. 

1. The constituent departments of government must be 
organized as the organic law ordains—in accordance with 
its spirit and in conformity to its principles. 

2. Any departure from manner and form which the Con- . 
stitution prescribes for the organization of either of the 
departments, elective or appointed, is in derogation of its 
authority and a usurpation of power. 

3. An office originally elective cannot become subject to 
appointment, unless upon some contingency contemplated 
in the Constitution, and then only until the proceeding to 
fill it by election can be ordered and effected, as the Consti- 
tution authorizes and the law provides. 

4. The Governor's appointee as Lieutenant-Governor, un- | 
der Section 7, Article V., to fill a vacancy in an office elec- 
tive under the Constitution, can hold it only until an 
election can be held to fill it as authorized by this section, 
and provided by the laws regulating elections. Acts 1868, 
p. 1, see. 2, sub-division 4, and pp. 33 and 34, sec. — 

5. The words “next election,” in the section of the Con- 
stitution cited, must be held, by just construction, to relate 
cither to the next periodical election for Governor, or to the 
next general election for members of the General Assembly, 
should such an election previously intervene, in which latter 
event it is a special election to fill the vacancy occurring in 
the office. 

6. Where discretionary power is conferred upon any 
public functionary by the Constitution or laws, it is not an 
arbitrary discretion—=sie volo, ste gubeo—which is authorized, 
but such as may be exercised according to the subject- 
matter to which it relates and the object contemplated, in 
accordance with the spirit and principles of the constitu- 
tion and laws. 
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7. Hence it follows that the Governor ought, by just in- 
tendment and implication, to have ordered a special election 
to fill the vacancy in the office of Lieutenant-Governor as 
soon as it occurred, in conformity to the true meaning and 
intent of the existing laws. 

8. It is respectfully submitted whether it be competent to 
the Legislature to confer discretionary power upon the Goy- 
ernor, in relation to special elections to fill vacancies, it 
being the province and duty of the Legislature itself to enact 
such laws, as contemplated and authorized by the Constitu- 
tion; and whether so much of the acts as authorize such 
discretion be not repugnant to the Constitution and there- 
fore void. 

9. It is therefore respectfully submitted whether, the dis- 
eretionary power exercised by the Governor (under the acts 
of August, 1868, regulating elections,) being unauthorized 
- by the Constitution, the relator has any title to the office 
which he claims. 

Finally. Whether these be or be not admitted as correct 
deductions, nevertheless, an election for Lieutenant-Govern- 
or having been held as the Constitution ordains and the 
election laws of 1868 require, and the respondent having 
entered upon the office, the relator is not functus officio, 
and has no locus standi in Court. 

Authorities.—Smith’s Com. Constitutional Construction, 
secs. 4389-40-41, and secs. 532, 48, and p. 834; opinion of 
the seven judges, 7 Mass.; 5 How., (Miss.,) 582, 600-6; 
9 Cal., 198, 202 :¥6 Cal., 26, 28, 29; 10 Cal., 38, 45, 46; 14 
Cal., 180-87-88 ; 37 Cal., 621-23-24. 


RANDALL, C. J., delivered the opinion of the Court. 


The relator alleges that on the 24th day of January, 1870, 
a vacancy existed_in the office of Lieutenant-Governor of 
this State, and that he was duly appointed and commissioned 
by the Governor to fill such vacancy under and by virtue of 
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the power and authority in said Governor vested by Section 
7 of Article V. of the Constitution, and that on that day he 
took and filed his oath of office as Lieutenant-Governor, in 
the office of the Secretary of State, and accepted the office 
and became by virtue of said Section 7 the Lieutenant- 
Governor of said State, and that he still is and will continue 
lawfully to be the Lieutenant-Governor until the first Tues- 
day in January, 1873; and that the respondent, Samuel T. 
Day, has usurped said office, &c. 

The respondent answers that on the 30th day of August, 
1870, the Governor of this State issued his proclamation, 
giving notice that on the 8th day of November then next, 
an election would be held by the electors of this State to 
fill the vacancy which might occur in said office at the ex~- 
piration of the commission of Edmund C. Weeks, the rela- 
tor, and that on said 8th day of November, it being the day 
of a general election throughout the State, an election was 
held by said electors, and the “respondent was duly and 
legally elected Lieutenant-Governor” to fill the vacancy, 
&c., and that he had taken and filed the oath of office, and 
has since then performed the duties of the office, and is 
entitled to hold said office and enjoy the emoluments thereoi 
until the year 1873. To this answer the relator demurs, 
and assigns for causes of demurrer : 

That the answer does not show that an election was 
legally held, or could be held at the time alleged ; 

That the proclamation of the Governor is too uncertain, 
irregular and defective to authorize an election ; 

That the answer does not show by proper averments that 
the respondent was ele¢ted or had title to the office. 

It is claimed that the,proclamation of the Governor is 
uncertain, irregular and defective in its terms to authorize 
the holding ef the alleged election. We think, however, 
upon examination of the proclamation, that if an election 
was legally authorized to be held at the time alleged, the 
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proclamation is sufficiently formal and explicit. It gives no- 
tice that an election would be held on the 8th day of Novem- 
ber, 1870, “to fill the vacancy which might occur in the office 
of Lieutenant-Governor of said State at the expiration of the 
commission of Edmund C. Weeks,” then Lieutenant-Gov- 
ernor. If there could legally be held, at the time stated, 
an election to fill said office for the unexpired term, unde: 
a proclamation calling a special election, there is nothing in 
the form or substance of the proclamation which renders an 
election held on the day and for. the office named invalid. 
The principal ground of demurrer raises the question 
whether such an election could legally be held to fill the 
unexpired term of the office while the relator held the office 
ander the appointment and commission of the Governor, by 
which the vacancy was supplied. It is contended by the 
relator that the appointment of Mr. Weeks was made solely 
under the authority of Section 7 of Article V. of the Con- 
stitution of this State, which reads as follows: ‘“ When any 
office from any cause shall become vacant, and no mode is 
provided by this Constitution or by the laws of the State for 
filling the vacancy, the Governor shall bave the power to 
fill such vacancy by granting a commission which shall ex- 
pire at the next election.” And the relator insists that the 
appointment by the Governor entitles him to hold the office 
until the same shall be filled by the regular election to be 
held in 1872. 

It will be seen that this section of the Constitution pro- 
vides for the filling of vacancies in offices by granting com- 
missions, in the cases where no mode is expressly provided 
. by the Constitution or by low for*filling vacancies and if 
no mode is provided for filling ycanecics, then the commis- 
sion shall be in form and effect such as is here provided, but 
if the laws have made provision, then this section of the 
Constitution will not control, except as it upholds sucl 
provision. 
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The Legislature, by an act relating to vacancies in office, 
approved August 6, 1868, has provided that every office 
shall be deemed vacant by occasion of the death, resignation, 
removal, judgment of a competent tribunal, &., and that 
in all cases in which a vacancy may occur, if the’ office be a 
State, district or county office other than a member or officer 
of the Legislature, it shall be the duty of the Governor to 
fill such office by an appointment, and the person so ap- 
pointed shall be entitled to take and hold such office until 
the same shall be filled by an election as provided by law. 
The vacancy in the office of Lieutenant-Governor was 
caused by the operation of the judgment of a competent 
tribunal, and this vacancy, and the appointment of the re- 
lator occurred after the enactment of the law referred to, 
and the appointment and its tenure must be controlled by 
that law, which authorized the-relator “to take and hold 
such office until the same shall be filled by an election as 
provided by law.” The constitutional provision, as well as 
the act in question, provide for the filling of a vacancy by a 
commission or appointment by the Governor, which com- 
mission shall expire at the happening of an election. If it 
had been intended that the appointment by the Governor 
should supply the office for the residue of the term of the 
oftice, there would have been no occasion for using the words 
which are here used to designate the expiration of the com- 
mission ; because the time of holding an election to fill the 
office, at the expiration of the term, for the ensuing term, 
is appointed by the Constitution, and the commencement of 
the term is there fixed and designated to be in January suc- 
ceeding the election ; whereas the provision for filling va- 
cancies by appointment expressly declares that the commis- 
sion of the Governor shall expire at the “ next election,” or 
when the office shall “be filled by an election.as provided 
by law.” 

If it had been intended that the commission issued by the 
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Governor should fill the office for the residue of the term, 
words to that effect would, without doubt, have been em- 
ployed, instead of words which limit the tenure by an ap- . 
pointment which may expire at an election to be provided 
by law. 

What, then, are the provisions of law for holding elections 
to fill offices—general and special elections ? 

The act to provide for the registration of.electors and the 
holding of elections, approved August 6, 1868, Sec. 1, pro- 
vides, that a general election shall be held on Tuesday suc- 
ceeding the first Monday of November of each year, in which 
State and county officers are by law required to be elected. 
Sec. 2 provides that a Governor and Lieut.-Governor shall 
be elected every four years; members of the Senate and As- 
sembly, and such county officers as are elective, every two 
years. Sec. 3 provides for the holding of special elections. 
The first, second and third clauses of this section provide 
for filling vacancies which may occur from various causes, 
in the seat of a representative in Congress, Senators and 
members of Assembly, and in county offices. The fourth 
clause provides that special elections may be held “ when, in 
any other case of a vacancy not particularly provided for, 
the Governor shall in his discretion direct.” And the act 
then proceeds to direct the manner of conducting such elec- 
tions, and among other things that special elections for any 
office may be held under the proclamation of the Governor, 
to be issued not less than fifteen or more than forty days 
from the day of the publication of the proclamation. The 
5th section requires the Secretary of State to issue a notice 
stating what offices and vacancies are to be filled at each 
general election in the State, county or district, &c.- 

The office of Lieut-Governor is not named in any of the 
provisions for filling vacancies or for holding special elec- 
tions, nor are other officese-named ; but it cannot be ques- 
tioned that: when a provision refers to certain cases, and in 
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terms refers to “every other” case not particulafly provided 
for, it must include this. The language is quite as compre- 
hensive as that used in the 7th Section of Article V. of the 
Constitution, which, it is considered, when it refers to “any 
office,” includes that of Lieut.-Governor as among those in 
which a vacancy may be filled by an appointment. 

It is claimed that the office of Lieut.-Governor is not in- 
cluded among those which may be filled by a special elec- 
tion, because the Constitution fixes the time for choosing 
that officer by election. But so do the Constitution and the 
statutes appoint the time for the election of all other elec- 
tive officers; and to say that because the Governor or any 
other officer may make an appointment to prevent a hiatus 
in an office, this supercedes and legally nullifies the power 
to provide for an election by the people to fill the office for 
the residue of an unexpired term, is in effect to declare that 
the people shall not have the power to choose one to fill an 
elective office. We cannot conclude that the provisions for 
holding special elections relate solely to constables, and 
there being no other offices except that of Lieut.-Governor 
which can be filled by special elections, it must be deemed 
that the framers of the Constitution and the Legislature in- 
tended to refer to this, and that some semblance of popular 
representation should be preserved. 

The conclusion is, that the appointment of Mr. Weeks to 
the office of Lieutenant-Governor in January, 1870, entitled 
him “to take and hold such office until the same” should 
‘‘be filled by an election as provided by law ;” and that if 
an election was held in November, 1870, in pursuance of a 
proclamation of the Governor, the term of the relator ex- 
pired when the office was filled by an election, and that 
period arrived when it was determined by the canvass that 
another had been elected. Upon this branch of the demur- 
ver the opinion of the court is against the relator, but upon 
the question of the sufficiency of the answer as to the title 
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of the resporident, the allegation that he was “duly elected” 
is not sufficient. Facts must be averred, showing that he 
was elected in the manner prescribed by law. Rex vs. 
Leigh, 4 Burrow, 2,143; State vs. Gleason, 12 Fla., p. 265. 
Upon this ground the demurrer is sustained with leave to 
the respondent to amend his answer. 











